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STATUTE PROHIBITING PAYMENT MORE THAN PER 
CENT. INTEREST BANKS CONSTITUTIONAL 


statute prohibiting the payment banks more than four per 
cent. interest per annum deposits has been held constitutional 
the Supreme Court Arkansas the recent Holland 
Nakdimen, Rep. (2d) 307. 

The statute question Act 118, passed the Legis- 
lature 1927, which reads follows: 


from and after the passage this act shall unlawful 
for any bank, savings bank trust company other association 
persons engaged the business receiving deposits within this state 
either directly indirectly offer pay pay rate interest 
excess four (4) per centum per annum upon such deposits, ir- 
respective the nature 


Section provides that any officer any such bank violating the 
provisions the act shall guilty misdemeanor, and upon con- 
viction shall fined any sum not less than $25 nor more than $100, 
and each transaction such nature described section one shall 
constitute separate offense. 

The plaintiffs this were Nakdimen, president and 
stockholder the City National Bank, and Mrs. Seott, 
tomer the bank. appeared that Mrs. Seott had had deposit 
the bank for number years sums money which the bank 
was under contract pay her per cent. interest for specified 
period time. The defendant, Holland, was attorney 
the twelfth judicial cireuit Arkansas. The action was brought 
for the purpose preventing him from the penalty pre- 
the statute, the plaintiffs’ contention being that the statute 
was unconstitutional various grounds. 

After referring decisions the United States Supreme Court 
which held that the business banking related 
welfare that proper subject for legislative control 
and regulation, that statute prohibiting the carrying the busi- 
ness banking corporation formed under the banking 
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act constitutional, and that statute requiring banks contribute 
depositors’ guaranty fund likewise within the police power 
the state, the court proceeded uphold the constitutionality the 
statute question the following language: 


think the principles law above announced control the 
present case and that the act under consideration valid one, and 
not unconstitutional. the state, under its police power, may pro- 
vide guaranty fund for the protection depositors and prohibit 
banking except corporations formed under the act, would cer- 
tainly seem that declaring the rate interest which bank might 
lawfully pay deposits, reasonable, not unnecessarily oppres- 
sive and arbitrary render the act invalid. 

the contention the plaintiffs that has been paying 
per cent. interest time deposits and that unreasonable re- 
quirement restrict banks paying only per cent. such deposits. 
not think so. the business banking subject 
for legislative control, and its regulation falls within the internal 
police power the state, the Legislature would clearly have the right 
restrict the rate interest reasonable way) time deposits 
prevent banks, agreeing pay large rate interest time 
deposits, from ever becoming insolvent. The act was passed pre- 
vent officers banks from paying too high rate interest time 
deposits recklessly, vain effort prevent threatened insolvency. 
The people necessity must deposit their savings banks, and any 
reasonable regulation for the protection such depositors falls within 
the police power the state. Small depositors savings from their 
daily wages have means making investigation into the 
the banks into which they put their money. Hence, 
proper for the Legislature enact laws regulating, restraining, and 
governing the banking business. 

next insisted that the act question attempt regu- 
late commerce between the states. claimed that the statute places 
direct burden interstate commerce which Congress alone may 
insisted that the act broad enough deposits 
even when received for the purpose transmission another state. 
The statute was passed for the purpose regulating and safeguarding 
the receiving deposits, which precedes the later transmission 
money, although leading it. O’Malley, 219 128, 
Ct. 190, Ed. 128. The Supreme Court the United States 
that case cited the Musco United Surety Co., 196 
459, 171, Am. St. Rep. 851, and approved the reasoning 
that court the subject. The Court Appeals New York said 
that the acts receiving the deposits and subsequently transmitting 
them, although they may related, are still entirely distinct. 

claimed that the act invalid because infringes 
upon the power Congress regulate and govern national banks. 
The City National Bank was organized under the laws the United 
States and subject all the acts Congress regulating and govern- 
ing national banks. February 25, 1927, act Congress was 
approved which provided, among other things, the following: 

national banking association may make loans secured 
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first lien upon improved real ete. ‘‘Such banks may con- 
tinue hereafter heretofore receive time and savings deposits and 
pay interest the same, but the rate interest which such banks 
may pay upon such time deposits upon savings other deposits 
shall not exceed the maximum rate authorized law paid upon 
such deposits state banks trust companies organized under the 
laws the state wherein such national banking association located.’ 
USCA 371. 

will seen that the act Congress expressly provides 
that national banks may not pay upon time deposits upon savings 
rate interest exceeding the maximum rate authorized 
law paid such deposits state banks the same state 
where the national bank located. 

insisted that the act under consideration went into 
effect 1927, and that far the plaintiff, Mrs. 
would violate contract which the bank had pre- 
viously made with her pay her per cent. time deposits until 
June 30, 1927. When Mrs. and the bank made this 
they knew that the regulation and control banks came under the 
internal police power the state, and that this contract must 
subject all laws then which might thereafter passed. 

result our views that the act under consideration 
valid exercise the police power the state, and the chancery court 
erred not holding. Therefore, the decree will reversed, and 
the case will remanded with directions the chancery court 
sustain the demurrer the defendants the complaint, and dis- 
miss the complaint for want equity. 


BANK MAY COMPELLED DISCLOSE INFORMATION 
CONCERNING DEPOSITS TAX COLLECTOR 


recent decision the United States District Court, (Mass.) 
was held that bank may compelled, the instance in- 
ternal revenue agent, produce the records taxpayer’s deposits 
and withdrawals for the purpose ascertaining the correctness 
the depositor’s income tax return. The Cooley Bergin, 
Fed. Rep. (2d) 930. 

this case the respondent, Bergin, internal revenue agent, 
engaged checking the income tax return 
Cooley, issued summons the respondent, Third National Bank 
Trust Company requiring appear before the agent and bring its 
records showing the depositor’s deposits and withdrawals during the 
years 1925 and 1926. The summons was issued pursuant the 
authority conferred upon revenue agents and inspectors under 1104 
the Revenue Act 1926 which reads follows: 


1104. The Commissioner, for the purpose ascertain- 
ing the correctness any return for the purpose making 
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return where none has been made, hereby authorized, any 
revenue agent inspector designated him for that purpose, 
examine any books, papers, records, memoranda bearing upon the 
matters required included the return, and may require the 
attendance the person rendering the return any officer 
employee such person, the attendance any other person having 
knowledge the premises, and may take his testimony with reference 
the matter required law included such return, with 
power administer oaths such person USCA 
1247. 


The petitioner filed this bill complaint against both the bank 
and the agent asking that the bank restrained from producing its 
books and records until the court should determine which such 
books and records the bank might properly required submit; 
and the petitioner contended that the summons went beyond the 
authority conferred 1104 and that before the bank should re- 
spond the summons, there should order the court limiting 
the inquiry such entries and records were material the in- 
come tax return. 

dismissing the petitioner’s complaint and holding that the bank 
must comply with the summons the court wrote part follows: 


summons received the bank was legal effect, more 
than request furnish information its possession relative its 
dealings with the petitioner. The bank has the privilege deciding 
whether will respond, await appropriate order the court. 
cannot assumed advance that the bank will fail exercise 
reasonable discretion the premises. Moreover, there nothing 
the summons that compels the bank furnish evidence wholly 
immaterial outside the limits proper investigation, and here 
again not for the court proceed the assumption that the 
bank will fail act with due regard for the rights the petitioner. 
For these reasons, regard these proceedings somewhat premature. 
could, therefore, with propriety, dispose the case this point; 
but the petitioner has urged upon the court certain objections the 
acts the revenue agent and the contemplated procedure before him, 
which, while involving more less the merits the deserve 
brief consideration. 

conceded that the respondent Bergin has right inquire 
the bank respecting transactions that relate the petitioner’s net 
income, and must equally apparent that many the entries 
the books the bank tend show the receipt But 
the petitioner has alleged and has proved that among these entries 
are those which relate deposits made the petitioner money 
belonging clients, and his wife, and have ‘reference the 
matters required law included in’ his return. also claims 
the protection the Fourth Amendment the Constitution against 
unreasonable search and seizure. The mere fact that the books con- 
tain entries deposits the petitioner money other persons 
would not, opinion, warrant the bank refusing give any 
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information whatever. Bankers are frequently summoned court 
give testimony respecting, and produce records of, their dealings 
with depositors, and have never heard suggested that 
could refuse respond the summons because the books contained 
immaterial entries. Nor the bank permitted the sole judge 
what material. The evidence produced and the relevancy de- 
termined proper authorities after explanation. rights the 
depositor can said invaded such proceeding, even the 
result disclose transactions that have bearing upon the mat- 
ters issue. 

United States First National Bank Mobile (D. C.) 295 
142, the bank having refused produce before revenue agent 
its records transactions with taxpayers, who were its customers, 
the agent applied for order court compel the bank produce 
its ledgers and other books containing the accounts these customers. 
The bank resisted the granting the order, contending that the order 
would violate the rights secured the Fourth Amendment the 
Constitution, that had not been made appear that the books and 
entries were material, and that there were entries deposits money 
for other people, which, for one reason another, would have 
tendency: show income. The learned judge disposed these con- 
tentions with the following observations: 

bank refuses testify and produce the books, and con- 
tends that protected the Fourth Amendment the Con- 
stitution from doing so. understand the Fourth Amendment, 
protects the parties criminal prosecution against unreasonable 
searches and seizures their papers, and not understand this 
authorize third party, who has books and papers which may 
relevant the inquiry, refuse produce such books and papers 
this amendment. This not question search and 
seizure party’s books and papers, but whether witness who 
has information party’s dealings may required testify 
those facts, and produce book entries such entries con- 
nection with and supporting such testimony... 

not necessary say that many accounts the bank are 
accounts parties who handle money for other parties, and not 
show any individual receipt income such eases fiduciary funds. 
These transactions, course, like those use funds coming 
fiduciary relation, can explained; but, until explained, they tend 
show income received. Nor any excuse for refusing testify 
and give the facts say that moneys which pass through man’s 
bank account are not always income received him. This may 
conceded, and yet evidence from which income can inferred, 
and does tend show income. other transactions, however, 
may explained Hanlon and wife.’ 

court that case issued order which, far appears 
from the published opinion, was comprehensive, extending all 
entries deposits, investments, any dealings with the taxpayers. 

the case bar any entry the books the bank that does 
not show income, does not relate ‘matter required in- 
the return’ the petitioner, can explained and excluded, 
without working any substantial injury any one. 
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national bank institution, receiving valuable 
franchise from the government, and should recognize obligation 
aid the Federal authorities the administration its laws, far 
compatible with its duty its well settled 
that the relation banker and depositor their pecuniary dealings 
that debtor and National Bank the Republic 
Millard, Wall. 152, Ed. 897. The petitioner has 
prietary interest the books and records called for the sum- 
mons. They are the property the bank, and the most the petitioner 
claim that the information they contain shall not disclosed 
for the deliberate purpose inflicting substantial injuries upon him. 
Without undertaking define the nature and extent the duty 
which the bank owes the petitioner this respect, enough say 
that the allegations the bill and the evidence introduced the 
petitioner not show any such threatened invasion his 
ing rights would warrant this court equity, en- 
joining restraining the bank according the prayers the bill. 
find nothing the that supports the petitioner’s allegation 
that irreparable injury would result him the bank responded 
the summons.’’ 


CHECK DEPOSITED WITH CITY BIDDER MUNICIPAL 
BONDS—FAILURE DRAWEE BANK 


decision importance those who bid for municipal bonds 
and deposit check with their bids, which was published 
January issue the Banking Law Journal, has created comment. 
The decision one the Court Appeals Georgia, National 
City Company Mayor and Council the City Athens, 144 
Rep. 336. The decision the effect that where the bidder de- 
posits check and before the contract awarded, the bank which 
the check drawn fails, the loss falls the bidder and not the 
other party the transaction. The principle here applied would 
obviously apply other forms bidding contracts. 

this case appeared that the city Athens advertised for 
bidders issue municipal bonds. The National City Company 
sent bid $60,334.50 and accompanied the bid with 
check the Georgia National Bank Athens for $3,016.73, this 
being five per cent. the amount the bid. 

this bid the National City Company stipulated that its 
ceptance the bonds would subject its being able obtain 
opinion from its attorney; the effect that the bonds were legal 
and binding obligations the city Athens. 

The check question was received the city Athens 
February 25, 1925. April 14, 1925, the Georgia National Bank 
Athens failed and April 25, 1925, the National City Company 
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notified the city Athens that its attorney had approved the issue 
and that would the bonds. tendered the amount its bid, 
less the amount the check. This was accepted the 
city and the bonds were delivered. The city subsequently instituted 
this suit for the amount the cashier’s check. 

was held that the city was entitled recover. Ordinarily where 
ereditor receives check for debt bound present for 
payment promptly. does not and the bank fails before 
the check presented, the drawer the check will discharged 
from liability both the check and the debt for which was 
given. But, this case, was clear that both the parties the 
transaction intended that the check should held the City 
Athens until the National City Company’s counsel could render 
opinion the legality the bond issue. The court held, further, 
that the ordinary rule did not apply; that the city Athens was 
justified retaining the check its possession; and that was 
entitled recover the amount from the National City Company. 

this kind, where the bank fails, apparent that 
the loss must fall one the two parties the transaction. 
undoubtedly fact that neither the parties would agree ad- 
vance assume the loss the event the bank’s failure. would 
seem, therefore, that some other method making deposits trans- 
actions this character should followed. would appear 
the benefit the bidder make the deposit cash negotiable 
bonds. 


BANK OFFICER AND DIRECTOR NOT ENTITLED COM- 
PENSATION FOR SERVICES RENDERED BANK 


corporation not entitled compensation for the performance his 
duties such officer director, unless such compensation has been 
passed favorably the board directors; but where officer 


director performs services outside the scope his regular duties. 


usually held that there was implied contract the part 
the bank corporation pay what these services might reason- 
ably worth. 

Where, however, there by-law which expressly provides that 
officers and directors shall not entitled receive compensation for 
any services unless such compensation favorably voted upon ‘by the 
board, officer director will not entitled compensation, even 
for services outside his regular duties without favorable board 
action. 
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recent decision the Supreme Court Oregon, Enders 
Northwestern Trust Company, 268 Pac. Rep. 49, appeared that the 
plaintiff had been vice-president and director the defendant trust 
company. One the by-laws the company provided follows: 


officer director shall entitled receive any 
salary compensation for any services performed him for the 
company unless such salary compensation voted upon the 
board directors.’’ 


The plaintiff brought action against the company recover com- 
pensation for services performed him nature separate and 
distinct from his regular duties officer and director. The trial 
court directed verdict favor the plaintiff for amount repre- 
senting compensation for his services, expenses incurred while en- 
gaged the trust company’s business, and allowance for the use 
his automobile. The appellate court held that while the plaintiff 
was entitled allowance for his expenses and for the use his 
automobile, was entitled compensation. holding the 
court wrote part follows: 


well settled this jurisdiction that officer director 
corporation may recover the reasonable value extraordinary 
services rendered under such imply obliga- 
tion pay for them. Barrenstecher The Hof Brau, Or. 194, 
135 Baines Coos Bay Navigation Co., Or. 135, 397; 
Mitchell Holman, Or. 280, 616. The rule clearly and 
accurately stated the leading case Pew Gloucester National 
Bank, 130 Mass. 391, cited with approval Barrenstecher The Hof 
Brau, supra, and also the United States Supreme Court Fitz- 
Ct. 36, Ed. 608, which reference made. 

none the above cases from this court, however, was there 
involved by-law the corporation relative compensation. 
Wood Lost Lake Manufacturing Co., Or. 20, 848, Am. 
St. Rep. 651, the had under consideration by-law, but was 
held that the work performed pertained the regular duties the 
officer the corporation. That case is, therefore, not point. Were 
eliminate the by-law, the question bar would easily solved. 
Unquestionably was within the power the board directors 
declare, through the by-laws the corporation, that salary 
compensation should paid for services, however valuable extra- 
ordinary, any officer director, having been deter- 
mined vote. stated 14a 140: 

the by-laws provide that the compensation certain 
officers shall fixed certain body prescribed mode, com- 
pensation can recovered where the prescribed action has not been 

Fletcher, Cyclopedia Corporations, vol. IV, 2745, 
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provisions the corporate charter the by-laws 
the statutes, prohibiting the payment any salaries other 
compensation, allowing compensation certain officers only, are, 
course, controlling.’ 

see Thompson Corporations (3d Ed) 1845. 

by-law question was passed meeting the board 
directors when plaintiff was elected one its members. the 
language the by-law, fairly construed, precludes recovery for serv- 
ices performed outside the duties director 
vice-president, cannot therefore said that has been taken 
surprise. knew full well that, performed work for which 
expected compensation, must fixed vote the board 
directors. 

our opinion, the language the clear, unambiguous, 
and susceptible but one reasonable interpretation; namely, that 
affirmative vote the board directors condition precedent 
the allowance compensation officer director for ‘any serv- 
ices’ rendered him for the corporation. There sound reason 
for such rule. The directors corporation are trustees its 
stockholders, and their duty protect such interests. the in- 
stant case the plaintiff made formal demand for compensation 
while was associated with the company. October 10, 1924, 
resigned director and vice president the company and, letter, 
thus gave his construction the by-law question: 

time and effort behalf the company during the past 
two years, and since the termination contract sales manager, 
has been without compensation. was not officer during our 
affair with Messrs. Reid and Johnston, nor until October 27, 1923; 
so, having acted voluntarily, shall glad grant the company 
the benefit time, work and expenditure during that period, but 
asking the board directors fix compensation for time 
acting executive from October 27, 1923, date, based upon 
earning capacity and effort the carrying out the duties that de- 
volved upon office during that time.’ 

this letter, that not entitled any 
compensation director, but does insist that should paid 
for work performed ‘active executive’ officer the corpora- 
tion. appreciate the distinction. The by-law places 
director and officer the same 

hold then that the by-law means exactly what says and 
that the plaintiff bound thereby. cannot read into provi- 
sion that compensation may had for extraordinary services per- 
taining the duties officer director. While there are 
authorities the contrary, thing the conclusion reached sup- 
ported the better reasoned cases and, without doubt, will afford 
protection stockholders who often invest their money only find 
that the assets the corporation have been destroyed seriously 
impaired extravagant claims officers charge. The instant 
well exemplifies the need for this kind by-law. Plaintiff paid 
$1,265 for his Dodge automobile, yet find the extravagant and 
unreasonable claim $1,903.30 for its use. generous jury gave 
him $900. support our the by-law, see Triplett 
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Fauver, 103 Va. 123, 875; Eddy Barry, Ill. App. 
266; Barstow City Railroad Co., Cal. 465; Henry Mich. Sani- 
tarium Benevolent Association, 147 Mich. 142, 110 523; 
Marks Roesand Co., Ont. Rep. 


TRADE ACCEPTANCE ARISING THE PURCHASE 
NEGOTIABLE 


The Court Civil Appeals Texas has decided that the nego- 
tiability trade not affected the following clause: 
obligation the acceptor arises out the purchase goods 
from the American Exchange National Bank Steeley, 
Rep. (2d) 1038. 

this case appeared that three trade acceptances, each for 
$203, were drawn the defendant the Cascades Products Com- 
pany. They were accepted the defendant and indorsed the 
Products Company another corporation which, turn, trans- 
ferred them the plaintiff. 

The defendant, for defense, alleged that the acceptances were 
given the products company for goods which purchased from 
the company and that the company failed live its contract. 
The validity this defense against the plaintiff, holder due 
course, depended upon whether not the were negotiable. 
stated above, was held that the acceptances were negotiable 
notwithstanding the quoted provision. The defense, therefore, was 
not available against the plaintiff. 

There are two earlier decisions different district this 
same court, the Court Civil Appeals Texas, which held 
that trade acceptance made nonnegotiable clause like the 
one above referred to. These decisions are Harris Wuensche, 
Rep. (2d) 595, which was published the October, 1928, 
Banking Law Journal, page 759, and Harris Rep. 
(2d) 565, which was published the November, 1928, Banking Law 
Journal page 886. 

The situation would seem that trade acceptance the 
kind under discussion nonnegotiable the Third District the 
Texas Court Civil Appeals and negotiable the Fifth District. 
Apparently this conflict will continue until settled de- 
cision the Texas Supreme Court the Commission Appeals. 

the opinion the American Exchange National Bank 
written Judge Jones, reference made earlier decision the 
Texas Commission Appeals, Lane Co. Crum, 291 Rep. 
1084. this case was held that trade was rendered 
nonnegotiable the following clause: 
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obligation the acceptor hereof arises out the purchase 
goods from the drawer, maturity being conformity with the 
original terms purchase.’’ 


This decision still represents the law Texas but will noted 
that the clause here involved different from the one the American 
Exchange National Bank case that contains these additional 
words: ‘‘Maturity being conformity with the original terms 

The distinction between the two phrases pointed out the 
following paragraph quoted from the American Exchange National 
Bank case: 


will noted that, the reference the instant case there 
added the reported (Lane Co. Crum) the additional 
language, ‘‘maturity being conformity with the orginal terms 
This added clause reasonably and fairly carries notice 
third person, contemplating the purchase those instruments, 
that must look the terms the contract upon which the goods 
were purchased, determine what elements enter into their maturity, 
while, the instant case, there language suggesting third 
person that should look beyond the instruments 
determine their maturity. The instant case imports executed con- 
tract between the parties these trade acceptances; the reported case 
imports the existence contract purchase whose terms determine 
the maturity the trade acceptances. the instant case the trade 
represent unqualified promise pay certain sum 
certain time; the reported case, the trade acceptances represent 
promise pay, qualified existing contract between the parties. 
conclude, therefore, that the reported case not contrary the 
holding the instant 


BANK NOT OBLIGED GIVE NOTICE EXPIRATION 
DATE LETTER CREDIT 


bank which letter credit forwarded the request 
the person whose favor the letter drawn under obliga- 
tion inform such person the expiration date the letter and 
not liable for loss resulting from such person’s ignorance the 
expiration date. This the point decided the case Scanlon 
First National Bank Mexico, Y., 162 Rep. 567, decision 
the Court Appeals New York. The facts the case were 
follows: 

June 1920, John Seanlon, Jr., received Oswego, Y., 
from George Harris Company, commission merchants Syra- 
Y., order for 60,000 pounds granulated sugar 
cents per pound board New York City. immediately 
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communicated with the Paragon Sales Corporation New York and 
obtained offer sugar the amount ordered the price 
cents per pound New York. once informed 
Sweetland, Vice-President the First National Bank Mexico, 
Y., the negotiations which had conducted, and told Sweet- 
land that would arrange have Mr. Harris send letter credit. 

Seanlon telephoned acceptance the order Harris Com- 
pany and made the necessary arrangements with Harris and the City 
Bank Trust Company Syracuse for letter then 
ordered the sugar from the Paragon Sales Corporation. the 
day June 2nd, Sweetland informed that the City Bank 
Trust Company had telephoned that the letter credit would 
forwarded immediately. 

the following day who was acting the transaction 
for his father, made out check for $16,800, payable the Paragon 
Sales Corporation and signed his father’s name thereto ‘‘J. 
sent this check the National Bank Commerce New 
York with letter stating that the check was paid the Para- 
gon Company upon the delivery bill lading showing ship- 
ment 60,000 pounds sugar the order Scanlon, Syra- 
euse, ‘‘notify Geo. Harris Co., Syracuse, This check 
was certified Sweetland, vice-president the First National 
Bank Mexico, before was forwarded the New York bank. 

June 3rd, Sweetland informed Seanlon that his bank had re- 
the letter credit from the Syracuse bank. The letter re- 
ceived was dated June 1920 and recited that was drawn the 
request and for the account George Harris Company Syra- 
authorized the First National Bank Mexico pay 
the sum $17,400 upon surrender bill lading 
representing the shipment 60,000 pounds granulated sugar, 
drawn indorsed the order the City Bank Trust Company, 
Syracuse, provided that all drafts drawn accordance with 
its terms would honored the City Bank Trust Company ‘‘if 
drawn and negotiated prior June 10, 1920.’’ 

Seanlon was not notified the bank the expiration date the 
letter credit. June 9th, bills lading having been delivered 
the First National Bank Mexico Scanlon, the bank returned 
the letter credit the City Bank Trust Company. June 14th, 
the Paragon Corporation shipped the sugar and received bill 
lading issued the same day delivered this bill 
lading the National Bank Commerce and received the Scanlon 
certified check for $16,800. 

June 15th, Sweetland told that the letter credit 
had been returned the Syracuse bank. Upon learning that the 
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letter credit had expired Scanlon assumed that Harris Company 
had refused receive the sugar and attempted cancel the pur- 
chase made from the Paragon Corporation. was unable so, 
however, and then discounted notes with the First National Bank 
Mexico order obtain money meet the outstanding certified 
check, which was afterwards presented and cashed the First Na- 
tional Bank Mexico. 

The sugar was placed warehouse and afterwards 
sold loss. Subsequently John Scanlon, Jr., administrator 
the estate his father who had died the meantime, brought 
action against the First National Bank Mexico recover the loss 
resulting from the transaction. 

was held that the bank was not liable Seanlon for the loss 
for the reason that was under duty inform him the expira- 
tion date the letter credit, and for the further reason that did 
not appear that the loss complained was proximately caused the 
failure the defendant bank give information the expiration 
date. holding that the plaintiff was not entitled recover the 
court said: 


City Bank Trust Company, its letter credit, agreed 


the defendant, provided the draft were accompanied bill lad- 
ing, drawn indorsed the order the City Bank Trust Company, 
showing the shipment 60,000 pounds granulated sugar. When 
bank buys discounts draft relating letter credit, owes 
duty the drawee the drawee’s customer. contractual re- 
lation exists between and the drawee who has delivered the 
buy after the passage the expiry date the letter without violating 
any duty resting contract otherwise. Courteen Seed Co. Hong 
Kong Shanghai Banking Corporation, 245 377, 157 272. 
Equally must true that owes contractual duty toward the 
person for whose benefit the letter written discount purchase 
any draft drawn against the eredit. relationship agent and 
prineipal, trustee and cestui, between the receiving bank and 
the beneficiary the letter established. this instance, the de- 
fendant, before the required bill lading for the sugar had been 
delivered it, and therefore before the letter had become 
effective, loaned Seanlon, certifying his check, its own 
that the sugar might purchased. thus clearly became, not 
the agent, but the 

instances there liability for information negligently 
imparted. Courteen Seed Co. Hong Kong Shanghai Banking 
Corporation, supra; International Products Co. Erie Co., 244 
331, 155 662. the former case Judge Pound, referring 
eases where liability has been found exist, said: 

all rest the principle that negligent words are not 
actionable unless they are uttered directly, with knowledge notice 
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that they will acted on, one whom the speaker bound 
some relation duty, arising out contract other- 
wise, act with care acts all.’ 

the latter case Judge Andrews, said: 

must knowledge its equivalent that the informa- 
tion desired for serious purpose; that whom given in- 
tends rely and act upon it; that false erroneous will be- 
injured person property. Finally the relationship 
the parties, arising out contract otherwise, must such that 
morals and good conscience the one has the right rely upon the 
other for information, and the other giving the information owes 
duty give with 

may doubted whether the relationship between bank, 
which has received letter and the beneficiary the letter, 
such that for information erroneously imparted the former 
the latter, concerning the terms the liability upon 
the former. The question this instance, however, not, Was the 
defendant under duty make certain that information imparted 
was correct? But rather, Was under duty impart any 
information whatsoever? Certainly the defendant was not aware that 
the information was ‘desired for serious purpose’ that Scanlon 
intended ‘rely and act upon’ information given. did 
not ask for information, Scanlon, not the defendant, negotiated with 
Harris Co. and the City Bank Trust Company for the letter 
eredit. The letter was procured Seanlon and forwarded his re- 
quest the defendant. Presumably knew the terms letter 
for which had negotiated. Presumably its terms were 
amply for the protection the transaction which 
was engage. The record barren any proof indicate that 
the defendant knew that was ignorant the expiry date 
the letter. are clear that duty rested upon the 
defendant volunteer information upon that point. 

another reason why the plaintiff should fail. does 
not appear that the loss complained was proximately caused 
the failure the defendant give information the expiry date 
the letter. Before the letter had been received the defendant, 
Seanlon had already bought the sugar from the Paragon Sales Cor- 
poration and had already sold Harris Co. testified 
that, June 2d, after talking with Sweetland, completed his ar- 
rangements with the Paragon Sales Corporation and Harris Co. 
stated that had writing with either party. 
was asked, ‘‘The contracts were all made over the telephone, were 
and his answer was, was therefore already bound 
honor, not law, receive deliveries from the Paragon Sales 
Corporation, prior the time when the defendant received the letter 
credit and became aware its terms. does not appear that 
disclosure its terms, promptly made, would have enabled Scanlon 
procure deliveries the sugar before the expiry date. Otherwise, 
disclosure would have enabled him, not avoid entering into 
tract purchase, but break contract already made before the 
sugar was delivered, and thus render himself immune from liability, 
since the contract was not 


q 


Rules Adopted Banks for Their Own 
Protection 
How Far They Are Legal and 


This the second aseries the object which point out the circumstances 
under which rules adopted banks for their protection collecting checks, paying 
checks, and other banking transactions, will held valid and enforced the courts 


(Continued) 
Must appear that depositor has assented rule. 
Rules printed deposit slips. 
Rules posted bank’s lobby. 
Acknowledgment checks mail. 


the article which appeared the issue, the validity 
protective rules was discussed. appears that frequently banks 
too far their zeal for protection and adopt rule which 
unfair the depositors that the courts will not sustain it. The ques- 
tion the application these rules particular circumstances 
also discussed. this respect appears some 
language adopted the bank framing its rule not sufficiently 
clear serve the purpose for which the rule intended. 


Must appear that depositor has assented rule. After bank 
has established the existence valid rule protecting from 
particular case, must also show that the depositor has given 
his assent the rule agreed some way bound it. 

His assent need not express, nor need writing. What 
necessary that the bank show that the rule was brought the 
depositor’s attention and that either assented made 
objection. other words must appear that the rule had become 
part the contract between the bank and the depositor. And, 
course, part the contract the depositor did not know 
its existence.. 

Banks adopt various methods bringing their protective rules 
the attention their depositors. They print them their deposit 
slips, signature cards, statements their pass books and 
frequently such fine print and such length that the depositor 
not very likely read them. They everything, seems, but ask 
the depositor straight out look the rules over and agree bound 
them. that the one sure way making them effective. 

several cases has been held that bank was excused from 
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liability where the depositor failed report irregular payments with- 
the time specified stipulation printed upon sent with the 
bank’s statements the depositor’s account. Hammerschlag Mfg. Co. 
Importers’ Traders’ Nat. Bank, 262 Fed. Rep. 266; California 
Vegetable Union Crocker National Bank, Cal. App. 743, 174 
Pac. Rep. 920; Osborn Corn Exchange Bank, 218 App. 28. 

has been held, however, that depositor was not put upon 
notice stipulation printed the bank’s statements. Denbigh 
First Nat. Bank, 102 Wash. 546, 174 Rep. 475. this 
employee corporation forged its signature check and 
lected from the drawee bank. The bank’s statement which accom- 
panied the check bore the notice: ‘‘If error reported within ten 
days the will considered And the time 
receiving the check the employee, the same one who had forged the 
check, signed receipt containing similar stipulation. The employee 
and the depositor discovered the forgery and reported 
the bank eighteen days after the return the check. was held 
that the bank was liable. The stipulation requiring notice within ten 
days was not binding the depositor for the reason that had not 
been specially called its attention. 

Missouri case was held that depositor’s failure report 
check paid forged signature and indorsement within ten days 
after the return the check, accordance with the terms re- 
ceipt signed him, would not relieve the bank from liability where 
did not appear that the bank was injured result the delay. 
McKeen Boatmen’s Bank, Mo. App. 281. 

has further been held that the printing rule the pass 
book not sufficient charge the depositor with notice and 
make binding upon him. Los Angeles Iny. Co. Home Sav. Bank, 
180 Cal. 601, 182 Pac. Rep. this case employee the 
plaintiff company forged the payees’ indorsements number 
checks drawn the company the defendant bank. the pass 
book under the caption with was printed 
rule which declared that the depositor did not report the bank 
payments forged indorsements other irregular payments, with- 
ten days after receiving the canceled vouchers would deemed 
have waived his right hold the bank liable. was held that 
the bank was liable notwithstanding the rule because was unable 
show that had been called the attention officer the plain- 
tiff company. 

must added that there are cases which pass book rules 
have been held binding the depositor. This decision serves show, 
however, that the pass book method giving notice not infallible. 
the decision just referred the court said: 
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reason, far know, why depositor may not 
make such agreement deliberately chooses so, unreason- 
able is. But evident that the statement comes the 
‘traps for the unwary,’ and before such statement can 
given effect contract binding upon the depositor and changing 
substantial the relation which presumably thought 
was entering into, must appear affirmatively that consented 
and agreed either being required sign having his 
attention particularly called it. not sufficient merely that 
appears the front the pass book. The not one which 
the party must know accepting contract, where 
policy, and should therefore realize the neces- 
sity himself with its 


Rules printed deposit slips. favorite method publish- 
ing protective rules print them upon the bank’s deposit slips. 
There are number which rule has appeared the 
bank’s deposit slips and which the rule has been enforced against 
the depositor, although the question whether this method 
bringing the notice the depositor’s attention was sufficient law 
was not raised either party and was not passed upon the court. 
have seen decision which has actually been held that 
deposit slip rule binding the depositor. 

There one decision, however, which was squarely held that 
the fact that set rules was printed deposit slip was not 
itself sufficient charge the depositor with notice. This decision 
the Supreme Court South Carolina, Ryan Columbia National 
Bank, 140 Rep. 593. 

this case appeared that the plaintiff deposited the defend- 
ant bank check for $750, and this amount was his ac- 
The deposit was made means the bank’s regular deposit 
slip, upon which was printed small type statement that items 
payable out town were received and collected only the risk 
the depositor, that the bank was not responsible for losses the mail 
and did not guarantee the banks which sent items for collection, 
and that the bank acted only the depositor’s agent. The defendant 
sent the check for collection and correspondent bank 
which it. This bank, making remittance the defendant, 
used draft upon another bank. Before this draft could collected 
the correspondent bank failed and the draft was dishonored. The de- 
fendant then charged back the amount the check the plaintiff’s 
and the plaintiff brought action recover that amount. 

Under the law effect South Carolina, the state where the de- 
fendant bank was located, collecting bank liable for defaults 
its The defendant sought avoid liability, however, 
the ground that the statement printed the deposit slip relieved 
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from liability for the default its correspondent. was held 
that while the bank might, agreement with its depositor, limit its 
liability, was obliged prove the existence such agreement 
order avoid liability. was further held that the mere presence 
the stipulation the deposit slip was not sufficient establish 
such agreement, and that was for the jury determine from 
the evidence whether the plaintiff had assented the stipulation 
question. judgment favor the plaintiff was affirmed. 

The rule which the bank relied this case was printed 
small type the foot the slip and read follows: 


payable out town, whether credited upon receipt not, 
are received and collected only risk the depositor. are not 
responsible for losses the mail and not guarantee the banks 
which send such items, and collecting them this bank acts only 
your agent, and the responsibility for such must remain with the 
depositor until this bank has received final actual payment check 
sent return for same.’’ 


The following paragraphs are quoted from the court’s opinion: 


main question the appeal whether the depositor was 
bound the printed notice upon the deposit slip, the effect which 
that the depository bank received the item ‘payable out town,’ 
whether passed the the depositor not, for collection, 
‘only the risk the depositor’; that did not become for 
the loss the item the mails; that did not guarantee the bank 
which the item might forwarded for collection; that collect- 
ing, the depository bank acted only the agent the depositor; 
that all responsibility for its action remained upon the depositor until 
the depository bank ‘received final actual payment check sent 
return for same.’ 

establish the relation between the depositor and the depository bank 
that principal and agent, and not indorser and indorsee, seller 
and purchaser, and relieve the depository bank all possible re- 
sponsibility for loss not due its own negligence. Viewing the trans- 
action largely matter convenience the depositor, which 
the bank ordinarily receives compensation beyond the general de- 
posit account the depositor, which, however, sufficient con- 
sideration for the undertaking the bank, does not appear 
unreasonable for the bank take, limiting its under- 
taking such stipulation, provided that has become matter 
between the bank and the 

evidence the case tending establish express 
assent the plaintiff the stipulation printed the deposit slip, 
and the question is, Does the stipulation alone conclusively establish 
his implied assent? 

law, independent the stipulation, against the bank. 
presumed have acted the agent the depositor, and have 
become responsible for the injurious acts its subagent, the collecting 
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bank. The effect the stipulation, assented the depositor, 
completely reverses the established law; makes the depository bank 
simply forwarder the check for collection the collecting bank, 
the agent the depositor, and relieves the depository bank all 
responsibility connection with the collection its remittance. 

stipulation not only the Massachusetts rule 
(that collecting bank not liable for its correspondents’ defaults), 
into the contract deposit, but authorizes the depository bank 
the check the bank remittance the 
tion, when under conditions not authorized accept 
anything but money. 

can question the correctness the principle 
that, the parties have agreed the stipulation altering the pre- 
vailing rule, they will bound thereby. 

question whether the evidence the case presents such 
would justify the court deciding, matter law, that 
such agreement was entered into, order sustain motion for 
directed 

must assumed that, the absence express implied 
assent this vital change, the depositor acted under the established 
law upon the subject; and charge him with implied assent, some 
beyond the mere presence the stipulation the de- 
posit slip should presented, for instance his knowledge that 
was there, his continual use the slip form, and his settlements with 
the bank conformity with the stipulation and 

American Sav. Bank Dennis, Wash. 547, 156 559, the 
said: 

printed declaration the deposit slip, the effect that the 
bank receiving checks acted only agent, was some evidence 
understanding that was the intention the parties that the bank 
should take the check agent, and not owner.’ 

sidered evidence the fact, the only ground upon which 
directed verdict could have been 

would simple matter, frequently done some banks, 
obtain the express assent the depositor such stipulation. 
does not that, takes the chance establishing before jury, 
the depositor’s implied assent stipulation which reverses the in- 
the relation between the parties established 


Some banks have their rules printed the backs their deposit 
slips. may well doubted that rule placed would put the 
depositor upon notice. 


Rules posted bank’s lobby. Posting protective rules the 
lobby bank may not the most usual method apprising the de- 
positor their existence. But there least one instance this 
method being used. would seem first blush that this might 
sensible and effective means letting the bank’s depositors know 
about its protective rules. But the fact that under 


q 
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obligation read any sign may see posted about the bank’s 
premises. recent decision the Supreme Court Iowa, 
Virtue Danbury State Bank, 218 Rep. 58, was held that 
the posting the lobby bank printed set rules limiting 
the bank’s liability the matter making collections was not suffi- 
charge depositor with notice the rules and make them 
binding him without proof that the rules had actually been brought 
the depositor’s attention. 

The facts showed that the plaintiff deposited the defendant 
bank check drawn another bank. Upon the clearing between the 
two banks there was balance favor the defendant bank, for 
the amount which balance the defendant received the other bank’s 
draft. This draft remained uncollected because the failure the 
bank which issued it. The defendant charged back the plaintiff’s 
account the amount which claimed was proportionate amount 
the draft received account the check. This action was brought 
the plaintiff recover the amount charged back. 

The rules which the bank had posted its lobby and which con- 
stituted its defense this action, read, far material, follows: 


receiving checks, drafts, other items for collection for 
this bank acts only its agent. All items are re- 
ceived owner’s risk, and, shall conditionally 
subject payment, and may charged back any time until the 
proofs thereof, money, have been actually received this bank. 

This bank may for the account its depositors cus- 
tomers, payment any item, the check draft the bank 
which the items are drawn, any draft, check ac- 
cepted this paragraph provided, dishonored, the dishonored 
the original item. 


The following paragraphs are quoted from the court’s opinion: 


plaintiff’s testimony, undisputed, that not stock- 
holder defendant, did not see and knew nothing about the rule 
until after the commencement this action. Defendant cites num- 
ber cases holding, substance, that the depositor bound the 
rules and regulations the bank contained the passbook received 
him. Such are not point. There claim here that the 
rule relied defendant was contained any passbook docu- 
ment which came into the possession the knowledge (unless 
the posting) the plaintiff. Plaintiff was stranger defendant’s 
rules and regulations, and the absence express agreement 
thereto would not bound thereby, unless they came his knowledge 
under such circumstances that his assent them might implied. 
Dempster Mfg. Co. Downs, 126 Iowa, 80, 101 735, 106 Am. 
St. Rep. 340, Ann. Cas. 187; Wells Black, 117 Cal. 298, 
1090, 619, Am. St. Rep. 162; Thomp. Corp. (2d Ed.) 
1056; Cook Corp. (6th Ed.) 
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Acknowledgment checks mail. Where the check sent 
mail bank instead being delivered the depositor the 
receiving teller and acknowledged letter containing 
provision exempting the bank from liability for its correspondents’ 
defaults, must appear that there was express implied assent 
the part the depositor order that the stipulation may given 
effect. Such assent may usually implied where appears that 
has been the practice for the depositor send his checks the 
bank mail and for the bank acknowledge them card letter 
containing the exempting stipulation. one case appeared that 
the defendant bank, accordance with its uniform practice, acknowl- 
edged check received from the plaintiff the following terms: ‘‘In 
receiving checks, drafts, other paper deposit for collection, the 
Utah National Bank acts only agent, and assumes responsibility 
for the acts, omissions, neglect, default agents subagents 
other points, for items lost while transit. Any credit allowed 
for items other banks parties only provisional until the 
proceeds thereof money shall have been actually received said 
bank.’’ was held that this form acknowledgment exempted the 
bank from liability for the negligent acts correspondents, ap- 
pearing that the defendant was the custom acknowledging checks 
this manner and that the plaintiff made objection the terms 
specified. California Nat. Bank Utah Nat. Bank, 190 Fed. Rep. 318. 

Farmers’ State Bank Union Nat. Bank, 449, 173 
Rep. 789, the defendant bank received from the plaintiff bank 
for collection and acknowledged slip, bearing stipula- 
tion that the defendant would endeavor select suitable agents, but 
would ‘‘not liable case their failure 
the defendant forwarded the check was lost. The drawer withdrew 
his funds and the check was never paid. The plaintiff was obliged 
make good the amount its depositor. was held that the de- 
fendant was not liable the plaintiff. was protected the 
stipulation against such liability. 


(To 


Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


INSURANCE COMPANY LIABLE BOND PRO- 
TECTING DEPOSITOR AGAINST PAYMENT 
CHECKS FORGED INDORSEMENTS 


Schramm Metropolitan Casualty Insurance Co., New York Supreme 
Court, Appellate Division, October, 1928 


forgery bond issued the defendant company insured the 
plaintiffs against loss the payment forged indorse- 
ment any check drawn the plaintiffs. The plaintiffs drew 
checks the order corporation and delivered them the 
poration’s president who indorsed them without authority and ap- 
propriated the proceeds. The plaintiffs were compelled pay the 
amounts over again the corporation. was held that this loss 
was covered the bond. 


MARTIN, J.—The casualty issued 
plaintiffs its bond, known ‘‘depositor’s forgery bond,’’ which 
agreed indemnify them against loss not exceeding $20,000, 
through the payment the plaintiffs any check drawn them 
and bearing the forged indorsement payee any other person, 
firm corporation. 

The plaintiffs were appointed exclusive factors for corporation 
known Hugh Cafferky Co., One Hugh Cafferky 
president, and the corporation was furnished space the plaintiffs’ 
place business. Hugh Cafferky was the only officer the cor- 
poration stationed their office. All their dealings were with him. 
They became indebted Hugh Cafferky Co., various 
amounts, and made payments such indebtedness from time time. 

This controversy centers about checks for the sum $1,225 drawn 
the plaintiffs the order Hugh Cafferky Co., which 
were delivered the president that company, were indorsed its 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 558. 
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name him president, and were then his request cashed 
plaintiffs. 

For the indebtedness intended paid plaintiffs were sued 
Hugh Cafferky Co., Judgment was rendered the corpora- 
tion’s favor for $1,331.39, and appeal this court the judgment 
was sustained. $325 the amount was not covered under the 
policy but $1,006.39 now involved. 

The plaintiffs contend that the losses were occasioned through 
unauthorized forged indorsement; that irrespective what was 
said the court Trial Term the former action the plaintiffs 
were compelled pay second time solely unauthorized 
forged indorsement. 

important part the submitted statement facts follows: 


conceded the defendant for the purpose this 
controversy only (a) that plaintiffs good faith their deal- 
ings with Hugh Cafferky Co., Inc., and that there was conspiracy 
with Hugh Cafferky their part actual knowledge them that 
was diverting the funds the corporation. (b) That the instru- 
ments delivered Hugh Cafferky upon which affixed the signature 
his corporation and his own name president thereof, and re- 
turn for which procured from the makers thereof, shall 
deemed ‘checks’ within the meaning the aforesaid bond, 
whether not such was their legal effect; and that loss result- 
ing from the act corporate officer indorsing check without 
authority and appropriating the proceeds shall deemed loss 
within the meaning said bond, whether not such unauthorized 
indorsement technically constitutes forgery within the meaning the 
Penal Law, but nothing this clause contained shall deemed con- 
cession that the loss issue was the result such indorsement 
any lack actual implied power thereby bind the corporation 
which Cafferky was president.’’ 


the Trial Term was shown that the president had authority 
indorse the checks. That authority was given the treasurer only. 

The by-laws Hugh Cafferky Co., provided that the treas- 
urer ‘‘shall sign, make and indorse the name the corporation all 
checks, drafts, warrants and orders for the payment money, and 
pay out and dispose same and receipt therefor, under the direction 
the president the board (Article 


Article VII said by-laws provided: 


Notes, How made. All bills, notes, checks 
other negotiable instruments the corporation shall made the 
name the corporation, and shall signed the secretary 
treasurer vice-president. officer agent the corporation, 
either singly jointly with others, shall have the power make any 
bill payable, note, check, draft warrant other negotiable instru- 
ment, indorse the same the name the corporation, contract 
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cause contracted any debts liability the name and 
behalf the corporation, except herein expressly and 
provided.”’ 


that the present plaintiffs did not have actual 
edge either the above quoted provisions the by-laws. 

The indorsements the checks were clearly unauthorized and 
they were not, the defendant not liable. 

The effect the bond that for any direct loss reason 
forged indorsement there may recovery. When the president 
the corporation, violation corporate resolution, indorsed its 
name the check, obtained the funds and converted the proceeds 
his own use, was guilty forgery. 

Wagner Trading Co. National Park Bank (228 42) the 
court said: ‘‘If the original indorsement was authorized, the diversion 
the funds after indorsement would not make forgery, but 
the original indorsement was unauthorized, parties dealing with the 
wrongdoer and innocent parties alike were bound know the lack 
the agent’s authority convey title away from the true owner 

appears therefore that the loss was this case 
forgery. follows that the defendant liable the bond, and the 
judgment should for the plaintiffs, with costs. 


CHECK PAYABLE THE ORDER “STAR” 
PAYABLE BEARER 


Star Wholesale Grocery Co. Division State Bank, Appellate Court 
Illinois (Chicago), December, 1920 


check payable the order ‘‘Star’’ payable bearer 
under the Uniform Negotiable Instruments Act which pro- 
vides that instrument payable bearer ‘‘when the name 
the payee does purport the name any person.’’ Where 
such check stolen from the holder, wrongfully indorsed with 
the name ‘‘Star’’ and from the drawee bank, the bank 
not liable the holder. The court held that was immaterial 
that this check was delivered the plaintiff, Star Wholesale 
Grocery Co., and intended for that company that the company 
had previously indorsed and several other checks made 
payable the same manner. 


NOTE For similar decisions see Law Journal Digest (Thira 
Edition) 452. 
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Appeal from Municipal Court Chicago. 
Schuyler, Weinfeld Parker, attorneys for Division State Bank. 


RHYNER, J.—The plaintiff brought suit the Municipal Court 
Chicago recover from the defendant the amount check for 
$81, signed Shor and made payable ‘‘to the order Star.’’ 
judgment for the amount the check and costs was entered favor 
the plaintiff. The defendant brings this appeal. 

The check was drawn the defendant bank and was given the 
plaintiff the maker, Shor, the ordinary course business, 
payment bill. disappeared from the desk the president 
the plaintiff company and was cashed the bank someone who 
indorsed the back the word 

The plaintiff introduced evidence, over objection, five checks 
antedating the one controversy, each the checks being made pay- 
able indorsed with rubber stamp ‘‘Star Wholesale 
Grocery and paid the defendant. The president the plain- 
tiff testified that indorsed all the checks made payable 
stamping them the same manner the five introduced evidence 
were stamped. further testified that did not know who placed 
the indorsement the back the check question, but that 
knew was not his company’s indorsement. 

The construction placed upon the Negotiable Instruments 
Act this state decisive the issue involved. Section that 


instrument payable bearer: 

When payable the order person known the 
not intended have any interest it; 

When the name the payee does not purport the name 
any person; 

blank the payee subsequent 


The problem resolves itself into the question whether the word 
purports the name person. think clear that 
does not. The word ‘‘Star’’ more suggestive the name 
person than the word 

urged, however, support the judgment, that because the 
defendant had cashed five other checks made payable ‘‘Star’’ and 
indorsed with rubber stamp ‘‘Star Wholesale Grocery Co.,’’ knew 
that the question purported payable the plaintiff, 
Star Wholesale Grocery Co. the particular paying teller who 
cashed the check had these facts mind might have had sus- 
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picion that the check was the property the plaintiff, but that would 
not change the character the instrument one payable bearer 
under the express provision the statute. The logical inference 
drawn that each the five checks evidence was treated the 
defendant instrument payable bearer. This had the right 
do. 

The judgment the Municipal Court reversed and 
judgment entered here favor the defendant. 

Reversed and judgment here for defendant. 


INVESTMENT BANK BONDS GUAR- 
ANTEED TITLE COMPANY 


Petition Hawesville Deposit Bank, Court Appeals Kentucky, 
Rep. (2d) 819 


Under 583 the Kentucky Statutes providing that bank 
may become indebted any one person, company firm 
amount excess per cent. its and surplus, bank 
may loan more than per cent. its and surplus 
bonds secured mortgages signed various mortgagors although 
all the bonds are guaranteed one title company. 


Petition the Hawesville Deposit Bank and Charles Mar- 
vin, Banking Commissioner, obtain the judgment the court 
certain questions. The court held with the one question, and 
with the commissioner another question, and the parties appeal. 
Affirmed. 

Trabue, Doolan, Helm Helm, Louisville, for petitioners. 

Cammack, Atty. Gen., and Clifford Smith and 
Brown, Asst. Attys. Gen., for Banking Commissioner. 


HOBSON, C.—The Hawesville Deposit Bank has eapital stock 
$35,000, surplus $35,000, and undivided profits approxi- 
mately $9,000. Its deposits amount about $550,000. Not having 
local demand for the safe investment its funds, has for years 
invested portion its funds first mortgage real estate bonds, 
executed individuals and guaranteed the Louisville Title Co., 
amount excess per cent. its capital and surplus. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 576. 
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The bonds are each instance first mortgage real estate situated 
Kentucky, the title which has been examined, insured, and inde- 
pendently appraised, and loans the several makers the mort- 
gages not exceed per cent. the appraised value the prop- 
erty mortgaged. The bonds are also the direct personal obligation 
the maker, and bear interest per cent. 

controversy arose between the banking commissioner and the 
bank. was the opinion that state bank trust company 
could purchase bonds excess per cent. its capital and sur- 
plus the bonds various individuals, when the Louisville Title Co. 
guaranteed the payment principal and interest the bonds. 
was also the opinion that the bank could not invest more than 
per cent. its capital and surplus bonds payable one corpora- 
tion individual. The bank did not concur either these hold- 
ings, and this action was brought obtain the judgment the court 
these questions. The court held with the bank the 
first question, and held with the commissioner the second. This 
appeal follows. 

section 579, Kentucky Statutes, state bank, when regularly 
organized, authorized, among other things: 


exercise, subject law, such powers may necessary 
the business banking discounting and negotiating notes, 
drafts, bills exchange, and other evidences debt, and purchasing 
bonds, receiving deposits, and allowing interest thereon, buying and 
selling exchange, coin and bullion, and lending moeny personal 
real security, provided this article.’’ 


section 583, Kentucky Statutes, among the limitations the 
indebtedness that may incurred bank this: 


event shall the indebtedness any person, company 
firm, the liability the company firm the liability 
the individual members thereof, exceed thirty per cent. its paid- 


When the bank buys bonds secured mortgage, the mortgagor 
the debtor. The title company, which guarantees the payment 
the bond and also guarantees the title, simply guarantor, and the 
liability the title company contingent. The statute was not in- 
tended prohibit the bank from buying such paper the open mar- 
ket. only applies the amount indebtedness the person pri- 
marily liable. does not apply insurance, for instance. The cir- 
court properly held that the bank could invest more than per 
its capital bonds guaranteed the title company. 
eana Nat. Bank Johnson, 251 68, Ct. 82, Ed. 141. 

The per cent. limitation was intended prohibit the bank from 
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investing more than per cent. its capital and surplus 
debtedness the same person. This wise purpose would defeated, 
the statute could avoided the person first executing mort- 
gage and then issuing bonds. The court properly held that over 
per cent. the bank’s capital and surplus could not invested 
the bonds any one mortgagor. The same rule must 
sarily the bonds the Louisville Trust Company, issued 
its direct obligation; for such case the obligation pay that 
the trust company. the person primarily liable. The purpose 
the statute would entirely defeated the bank could invest 
per cent. its capital and surplus the bonds one individual 
The purpose the statute was secure the depositors 
from the loss which might come them from the insolvency 
single individual corporation whose obligations were held the 
bank. Wickliffe Turner, 154 Ky. 571, 157 
Judgment affirmed. 


- 


BOND SECURED TRUST MORTGAGE HELD 
NEGOTIABLE 


Enoch Brandon, New York Court Appeals, November, 


Corporate bonds not lose their because they 
are subject the provisions trust mortgage relating the 
security but not the character the bond, nor because 
clause effective case default, nor because 
redemption clause. 

instrument which does not conform the requirements 
the Negotiable Instruments Law negotiability cannot 
rendered negotiable statement that effect the instrument. 


Appeal from judgment the Appellate Division reversing 
matter law judgment the Trial Term which dismissed the com- 
plaint upon the merits and ordering judgment for the plaintiff. 

Charles Blair for appellants. 

Alfred Martin for respondent. 


ANDREWS, J.—The question before whether certain bonds 
are negotiable instruments. so, the purchaser due course from 
thief may retain them. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 726, 731. 


THE BANKING LAW JOURNAL 111 


The Manitoba Power Co. issued series bonds. promised 
pay the bearer each November 1941, certain sum cer- 
tain place, with interest. They are said ‘‘all equally secured 
and entitled the benefits and subject the provisions’’ trust 
mortgage. They may redeemed 105 per cent. and interest 
certain dates. The obligor must create sinking fund provide for 
their purchase redemption, and the principal may become due 
advance maturity case default under the mortgage; all 
provided the mortgage ‘‘to which reference hereby made for 
the property mortgaged and pledged, the nature and 
extent the security, the rights the holders the bonds with 
respect thereto, the manner which notice may given such 
holders and the terms and conditions upon which said bonds are issued 
and secured.’’ The bonds may registered the usual way, and 
except where registered ‘‘they are treated negotiable and all 
persons are invited the company act 

times this last provision might aid the construction doubt- 
ful clauses contained the instrument before the court. least 
shows that-the parties intended omit anything that might impair 
negotiability. But such statement will make negotiable bond 
not the form provided our statute. Whether the result was 
was not fortunate too late argue that the Legislature did not 
refer bonds its all-inclusive definitions negotiable paper. 
True, become negotiable instrument need not follow any precise 
language. Its terms are sufficient they indicate intention con- 
form its requirements (Negotiable Instruments Law, Cons. Laws, 
chap. 38, 29). But instrument ‘‘must conform’’ the defini- 
tion specified section 20. the face command explicit 
must adhere the design the Legislature (Bank Sommerville, 
191 Cal. 364). times contract rights may some 
theory estoppel adopted, but intention, agreement, make 
negotiable instrument which the statute declares non-nego- 
tiable. 

turn, therefore, the more serious question. The statute deals 
with the form the instrument—with what mere inspection its 
face must disclose. must contain unconditional promise pay 
fixed sum demand fixed determinable future time 
order bearer. Only fulfills these requirements nego- 
tiable. does agreement affects its character. 

the bond note anything appears requiring reference 
another document determine whether fact the unconditional 
promise pay fixed sum future date modified subject 
some contingency, then the promise longer unconditional. What 
that document may provide immaterial. Reference the paper 
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itself said negotiable determines its character (Old Colony Trust 
Co. Stumpel, 247 Y., 538). 

Provisions other than those required section may con- 
tained bond note without impairing its negotiability. There 
may included, among other things, statement the transaction 
giving rise the instrument (sec. 22) statement collateral 
security (sec. 24). And may refer trust mortgage, 
agreement the collateral which fixes the remedies the parties 
with respect thereto (Chelsea Bank Warner, 202 App. Div., 499). 

The rule itself not difficult one. The trouble, often happens, 
lies its application particular facts. There infallible test 
whether there modification the promise. Because 
differences the words used, the arrangement paragraphs, 
sentences clauses, each instrument must interpreted itself. 
Only then may solve the question its character. 

Three cases this state will serve illustration. 
land Norfolk Southern (110 Y., 469) the bond itself showed 
that the promise pay was conditional one. was become 
payable upon the terms and with the effect mentioned the trust 
mortgage. Hibbs Brown (190 Y., 167) the precise form 
the bond involved does not appear the printed case and excep- 
tions. did, however, contain clause referring ‘‘to the deed 
trust for statement the rights the bondholders and the se- 
and property securing the payment the bonds,’’ and 
said that this clause had only with procedure under the trust 
indenture. Old Colony Trust Co. Stumpel (247 538) the 
note stated that was ‘‘subject the terms’’ conditional sales 
agreement. Here possibility did the clause relate security. 
Necessarily had with the terms payment. 

Do, then, the references these particular bonds the trust mort- 
gage modify the promise pay; they subject some possible 
condition contingency described elsewhere, they merely deter- 
mine the rights and remedies the holder under the mortgage? 
must consider the instrument whole, not wresting any one phrase 
from its cotext and concentrating our attention upon alone. 
Further, where the meaning doubtful, must adopt the con- 
struction most favorable the bondholder. 

The bonds are part issue $7,500,000, ‘‘all equally secured 
and entitled the benefits and subject the provisions’’ the 
trust mortgage. Then, speaking possible redemption, accelera- 
tion payment, sinking fund and notice, continues ‘‘all 
the trust mortgage, ‘‘to which reference hereby made 
for description the property mortgaged and pledged, the nature 
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and extent the security, the rights the holders the bonds with 
respect thereto, the manner which notice may given such 
holders, and the terms and conditions under which said bonds are 
issued and 

hold that here there modification the promise pay, 
made explicit terms. The provisions all have with the trust 
mortgage. They refer the rights conferred upon the bond- 
holders and limit and explain those rights. They are linked to- 
gether indicate that the obligor was speaking solely the 
security. scanning the bonds would have the same 
thought. would never occur him that when November 1941, 
arrived, because something contained the mortgage might 
unable collect the amount due him. would interpret the state- 
ment that the bonds were secured and entitled the benefits and 
subject the provisions the mortgage, meaning that fore- 
closure relief might had thereunder only subject its 
provisions. would see that reference also made deter- 
mine the terms and conditions under which the bonds are issued and 
secured. Again, would mean him, means us, that only 
turning the mortgage might discover the precise nature 
the lien obtain. would see that the bonds were issued 
not only upon the general credit the corporation, but upon the faith 
some collateral mortgage. must further knowledge 

Some minor matters are also considered. There the pos- 
sibility the acceleration the date when the bonds are due there 
default under the mortgage. Such possibility does not make them 
non-negotiable (Higgins Hocking Valley R’y, 188 App. Div., 684; 
R’y Equipment Co. Merchants Bank, 136 268, 284; 
Mackintosh Gibbs, L., 579; Schmidt Pegg, 172 Mich., 
159; White Hatcher, 135 Tenn., 609). note payable 
determinable future time payable before fixed date (sec. 
23). And one ease acceleration payment case default 
expressly recognized (sec. 21). The same thing true the privi- 
lege given the obligor redeem 105 per cent. before the bonds 
became due. That does not limit its absolute promise pay No- 
vember 1941. The bonds are payable bearer, or, registered, 
the registered holder. This does not affect their negotiability (Dicker- 
man Northern Trust Co., 176 181). Nor does the provision 
requiring the obligor create sinking fund. 

The judgment the Appellate Division should reversed and 
that the Trial Term affirmed, with costs this court and the 
Appellate Division. 
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FAILURE BANK AFTER ISSUANCE 
DRAFT 


Imperial Order Muscovites Smith, State Superintendent Banks, 
Supreme Court South Dakota, 221 Rep. 262 


insurance company deposited funds South Dakota bank 
with instructions wire $1,000 policy holder Iowa. The 
bank wired bank Iowa pay over the money, saying that 
its draft was following. The South Dakota bank failed before the 
money was paid over and before the draft was was 
held that the insurance company was not entitled preference 
payment over the other creditors the bank. 


Action the Imperial Order against Fred Smith, 
superintendent banks the state South Dakota, and the First 
State Bank Sioux Falls, Judgment for defendant, and plain- 
tiff appeals. Affirmed. 

Ellwood Knight, Sioux Falls, for appellant. 
Danforth Barron, Sioux Falls, for respondents. 


BROWN, J.—Plaintiff, fraternal order, had open account with 
the First State Bank Sioux Falls. October 24, 1925, received 
notice that member the order had died Spencer, Iowa, and 
request that $1,000 due his beneficiary transmitted her wire 
Spencer. Thereupon plaintiff’s secretary made deposit First 
State Bank more than sufficient, with what was the account, 
pay the $1,000, and instructed the bank wire $1,000 once Ruth 
Grabin, the beneficiary, Spencer, Iowa. The cashier took debit 
slip and made the following entry: ‘‘Dr. $1,000.00 Imperial Order 
Muscovites. Wire Ruth Grabin, Spencer, Iowa,’’ and immediately 
sent this telegram First National Bank Spencer, Iowa: ‘‘Pay 
Ruth Grabin $1,000. Our draft and 
secretary and told him the bank had wired to. the same day, 
First State Bank drew and mailed draft for $1,000 its Chicago 
Monday morning, October 26th, First State Bank was taken over 
the superintendent banks for the purpose liquidation, and 
stopped the payment the draft. There was approximately $2,000 
the account First State Bank the Chicago bank the time 
the suspension the First State Bank. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 135. 
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undisputed that there but one method which banks 
transmit money wire. They wire bank the place where pay- 
ment made pay that amount the party named, and that 
their draft will follow. Plaintiff filed claim for the $1,000 
preferred claim, which was refused, and the amount allowed 
common claim against the bank, and plaintiff brought this action 
have its claim allowed preferred claim. From judgment dis- 


‘missing the action the merits, and order denying new trial, 


plaintiff appeals. 

number errors are assigned the admission evidence, but 
there nothing the abstract which these assignments are 
founded, they cannot considered. 

The only question the case whether, the facts stated, plain- 
tiff entitled preference. Appellant’s contention that its in- 
struction the cashier the bank wire the money immediately 
was, effect, withdrawal $1,000 from its checking account and 
placing with the bank special deposit transmitted Ruth 
Grabin, and that the bank therefore held that sum trust for that 
express purpose. our opinion this contention cannot sustained. 
There was instruction the bank once withdraw $1,000 from 
the open account, and there was nothing done the bank that was 
the equivalent withdrawing that sum from the open account. 
true the cashier made debit slip charging the bank with $1,000 
wired Ruth Grabin, but the only instruction given the bank, 
was wire $1,000 once Ruth Grabin. is, course, known 
every one that money, actual cash, cannot transmitted wire, and 
when one gives instruction that amount money wired 
another, must presumed that this done the ordinary 
way which funds are transmitted wire. 

its argument appellant says: 


appreciate the fact that plaintiff had gone the bank and 
issued its check payment draft and asked that the bank send 
adraft, and the draft had been sent either the plaintiff 
bank the beneficiary, and reason the failure the bank 
before such draft could paid the usual course business (the 
money was lost), plaintiff would come under the general rule debtor 
and and would have right preference such 


think that just, what Appellant directed 
the remittance wire without further more definite instructions. 
The bank proniptly followed the usual course pursued remitting 
wire, and once advised appellant what had done. can 
hardly supposed that appellant, when informed, could have as- 
sumed that First State Bank was account Spencer, 
Iowa. Bank accounts are usually the larger cities, and 
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when appellant was advised that First State Bank had wired First 
National Bank Spencer, should presumed know that the 
wire was direction the Spencer bank pay $1,000 Ruth 
Grabin, and that the Spencer bank would reimbursed draft for 
the amount. Appellant says that had First State Bank wired its Chi- 
cago correspondent, that bank would have charged the $1,000 out 
First State Bank’s account once, and this lawsuit would never have 
been here; but, have seen, that not the usual course, and had 
appellant desired that course taken, should have given specific in- 
structions that effect. 
The judgment and order appealed from are affirmed. 


reached. What known the commercial world ‘‘wiring 
think, involves agency. this case not think the money was 
sent wire requested, and consequentiy was not withdrawn 
from the Sioux Falls bank. the Spencer, Iowa, bank had complied 
with the wire and paid $1,000 Mrs. Grabin, think very dif- 
ferent question would presented. the Spencer bank did not 
accept the and act upon the authority conveyed wire, the 
attempt convey the money Mrs. Grabin failed. 


NOTE EXECUTED UNDER PETTY LOAN ACT 
HELD UNENFORCEABLE 


Wells Indianapolis Co., Appellate Court Indiana, 161 
Rep. 687 


action brought the payee note executed under 
the Indiana Petty Loan Act was held that the payee was not 
entitled recover because had failed comply with the pro- 
_visions the act. One provision the act that note executed 
thereunder must state the amount the loan. The note suit did 
not state the amount. The payee contended, however, that the in- 
clusion the words ‘‘value received’’ the note was sufficient 
compliance with the statute. The court held that these words did 
not satisfy the statute and that the requirement that the note shall 
state the actual amount money loaned means that must show 
the actual amount money paid the borrower. Another pro- 
vision the statute provides interest rate not exceed per 
per month and prohibits any additional charge, with the ex- 
ception attorney’s fee allowed case foreclosure 
proceedings. The note sued upon contained provision for at- 


id 
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torney’s fees, but the action was not foreclosure proceeding 
was held that this provision was violation the statute. 


Action the Indianapolis Co. against Nelson Wells and others. 
From judgment for plaintiff, defendants appeal. Reversed. 

Fenstermacher, Indianapolis, for appellants. 

Fred and Louis Rosenberg, both Indianapolis, for 
appellee. 


NICHOLS, appellee against appellants promis- 
sory note, drawing interest per cent. month, executed under 
chapter 125, Acts the Legislature 1917, 401, 125 (section 9777 
seq. Burns’ 1926), commonly known the Petty Loan Act. 

The jury returned their verdict favor the appellee for $225 
the note and $15 attorney’s fee, which judgment was rendered 
for $240 against appellants. 

this court the errors relied upon for reversal are that the court 
erred striking from the record appellant Wells’ plea abatement; 
overruling his motion for new trial; striking from the record 
appellant Harper’s plea abatement; and overruling his motion 
for new trial. 

The questions which need consider are presented the errors 
assigned the court’s rulings overruling appellants’ respective 
motions for new trial. 

The promissory note involved this action was executed ap- 
pellants appellee who was licensee under the above-mentioned 
Petty Loan Act, and, order that appellee such licensee may ro- 
cover, must comply with the conditions thereof. expressly 
provided section such act, being section 9779, Burns’ 1926, 
that licensee shall take any note, promise pay, security that 
does not state the amount the loan. The note suit does not comply 
with this condition the statute. Appellee contends that the recital 
therein ‘‘value sufficient compliance with the statute, 
but think not. understand that the requirement that the note 
shall state the actual amount money loaned means that shall show 
the actual amount money paid the borrower. was said 
Zumpfe Gentry, 153 Ind. 219, 805: 

must presume that the Legislature had sufficient reasons for 
enacting regulation this character. Perhaps evils and abuses had 
grown which made such measure advisable. The statute 
remedial, and its evident purpose prevent frauds, and insure 
fair 


The statute further provides interest rate not exceed 
per cent. per month, and expressly prohibits the licensee from con- 
tracting for any additional charge other than the recording fee paid 
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out the event mortgage, with provision, however, that nothing 
the statute shall the allowance reasonable attorney’s 
fee determined and allowed the court, upon final judgment 
foreclosure proceedings, court record. There other 
provision the act for attorney’s fees. the action herein not 
foreclosure proceeding, attorney’s fees are allowable, and, this 
regard, there provision the note violation the statute, 
which provided that: 


mterest charges excess those permitted this act shall 
charged, contracted for received, the contract loan shall 


provided the statute that the application for license 
transact business under the statute shall writing, and shall con- 
tain the full name and address, both the residence and place busi- 
ness, the applicant, and, further, that not more than one office 
place business shall maintained under the same license. Appellee 
herein his application for license stated his place business 
225-229 North Delaware St. Indianapolis, and his license 
transact business showed the same place business. But the loan 
statement made out appellee and delivered appellant Harper 


showed appellee’s place business 223 North Pennsylvania St. 
does not appear the record that appellee had ever changed his 
place business, but, did appear, the statute, section 9777, 
supra, provides that: 


ease the removal the licensee shall once give 
written notice thereof the auditor state who shall attach the 
license his consent writing the removal.’’ 


does not appear that there had been such removal. The statute, 
section 9779, supra, provides, inter alia, that every licensee shall give 
statement the borrower, containing his name and address, but, 
appears above, for some unexplained reason, wrong address was 
given. 

provided section 9777, supra, that the auditor state may, 
upon notice the licensee and reasonable opportunity heard, 
revoke his license, satisfied that the licensee has violated the pro- 
visions the act; and, the licensee shall convicted second 
time the violation section the act, section 9778, supra, the 
auditor state shall revoke his license. This section, stated above, 
provides that, addition the per cent. per month, further 
other charge, amount whatsoever, for any examination, service, 
brokerage, commission other thing otherwise, shall directly 
indirectly charged, contracted for, received, except lawful fees 
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any officer for filing and recording, releasing any instru- 
ment securing the loan, with the provision allowing reasonable at- 
torney’s fees foreclosure proceedings. Section the act, being 
9780, Burns’ 1926, provides for penalty for the violation said 
section fine not more than $500 imprisonment for not more 
than six months, both, the discretion the court. 

well settled that there can recovery contract made 
violation the statute between the parties thereto, the violation 
which prohibited penalty. Horning 188 Ind. 332, 
116 303; Beecher Peru Trust Co., Ind. App. 184, 
23; Stein-Hall Mfg. Co. Glossbrenner Co., Ind. App. 306, 
145 526. 

the last case cited held that, the licensee having had the 
benefit the license which was granted it, should accept the 
burden which imposed. 

Other errors are presented, but view the conclusion have 
reached, deem unnecessary consider them. 

Judgment reversed. 


REAL OWNER STOCK LIABLE FOR ASSESS- 
MENT 


Wright Keene, Supreme Court Montana, 268 Pac. Rep. 545 


1912 Keene, who was the owner ten shares the 
capital stock national bank, wrote upon the back the stock 
certificate assignment thereof his son, authorizing the presi- 
dent the bank transfer the stock the books the associa- 
tion. Keene retained possession the until October, 
1922, when gave his son and told him keep and not 
present the bank for transfer while he, Keene, was 
living. Keene died December, 1922, and short time thereafter 
his son presented the certificate the president and 
the bank and demanded that the stock transferred him upon 
the books. The officers, however, refused make the transfer. 
January, 1925, the bank was closed and assessment was levied 
against the stockholders. The receiver the bank demanded pay- 
ment the assessment the son, administrator the estate 
Keene. The assessment was not paid and the receiver 
then brought suit against the son personally, alleging that was 
the real owner the stock standing the books the name 
Keene. was held that the son was the real owner the 


similar decisions see Banking Law Journal Digest (Third 
Edition) 
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stock even though the transfer had never been recorded the 
books the bank and that was liable for the assessment. 


Action Wright, receiver the First National Bank 
Townsend, against Gray Keene. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 

Fred Schmitz, Townsend, for appellant. 

Frank Hooks, Townsend, for respondent. 

CALLAWAY, J.—This action was brought the plaintiff, 
receiver the First National Bank Townsend, recover from the 
defendant, alleged shareholder, amount due upon assess- 
ment made the shareholders the bank the Comptroller the 
Currency. The court rendered judgment for plaintiff, and defendant 
appealed. 

appears that 1912 Keene was the owner shares 
the capital stock the First National Bank Townsend, referred 
hereafter the bank. Mr. Keene, during that year, wrote upon the 
back the certificate which evidenced his ownership the shares 
assignment thereof Gray Keene, his son. Therein authorized 
the president the bank transfer the stock the books the 
but retained possession the certificate until October, 
1922, when gave Gray Keene, telling him lay away 
and keep it, but not present the bank for transfer while 
(H. Keene) was living. The old gentleman desired retain the 
title during his lifetime. died December, 1922. January, 
1923, Gray Keene became administrator his father’s estate, and 
during that month presented the certificate the president and 
eashier the bank, and demanded that the shares transferred 
him personally upon the books. The officers refused make the 
transfer. Defendant did nothing further respecting the matter. The 
bank its business until January, 1925, when plaintiff, 
receiver, under appointment the Comptroller the Currency, closed 
its doors and proceeded with winding its affairs. February, 
1925, the Comptroller levied assessment $100 each and every 
share the capital stock the bank, and pursuant thereto plaintiff 
demanded defendant, administrator the estate Keene, 
deceased, the sum $1,000. During the winding the bank’s 
affairs three dividends were paid. Checks for these, amounting 
$111.38 the aggregate, were made out favor the defendant, 
these defendant indorsed the receiver and the several 
amounts were credited upon the assessment. The balance due, $888.62, 
being unpaid, the receiver brought this suit against the defendant per- 
sonally, alleging him the real owner the shares stock which 
stood the books the bank the name Keene. 
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The essential question for decision whether, the defendant did 
not appear the owner the shares upon the bank’s books, can 
held liable for the assessment. The court found that the time 
the bank failed the defendant was, and ever after continued be, 
the owner and holder shares the capital stock the bank, 
par value $1,000. The evidence amply sustains the finding. 

Section 5139 the Revised Statutes the United States (12 
USCA §52) provides that the capital stock banking association 
shall divided into shares $100 each, and deemed personal 
property, and transferable the books the association such 
manner may prescribed the by-laws articles association; 
that every person becoming shareholder such transfer shall, 
proportion his shares, succeed all the rights and liabilities the 
prior holder such shares; and that change shall made the 
articles association which the rights, remedies, securities 
the existing creditors the association shall impaired. 

Nevertheless national bank stock salable and transferable the 
will the owner, other personal property. ‘‘The authority 
prescribe the manner the transfer permits only conditions which are 
essential the protection the association against transfers which 
are fraudulent which may designed evade the just responsi- 
bility the stockholder. was enacted for the benefit the cor- 
poration, its stockholders, and its creditors only. all other 
parties transfer such stock which good common law good 
under the statute. between the parties the title the stock 
acquired the seller’s delivery his certificate thereof the pur- 
chaser, indorsed assigned the usual manner, and either party 
may compel the registration and transfer the stock the books 

Section 5151, Revised Statutes the United States, provides that 
the shareholders every national banking association shall held 
individually responsible, equally and ratably, and not one for the 
other, for all contracts, debts, and engagements such association, 
the extent the amount their stock therein, the par value thereof, 
addition the amount invested such shares. 

The question has arisen frequently what constitutes share- 
holder. The cases have arisen under varying circumstances, but 
usually from the efforts shareholders escape liability trans- 
ferring their stock others. general rule, the individual liability 
shareholder continues until there transfer the stock the 
books the bank. this rule there are exceptions, which need not 
stated here, for the reason that the liability the estate 
Keene, deceased, not involved this case. See Matteson Dent, 
176 521, Ct. 419, Ed. 571; 771. 
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found the following. 


persons only have the rights and liabilities stockholders, 
who appear such are registered the books the association, 
the stock being transferable only that way. person becomes 
shareholder, subject such liabilities and such rights, 
except such transfer; until such transfer the prior holder stock- 
holder for all the purposes the 


But this pronouncement has not been followed its entirety. 
the contrary, Pauly State Loan Trust Co., 165 606, 
Ct. 465, Ed. 844, the court deduced certain rules relating 
the liability stockholders national banking associations, which 
the first is: 


the real owner the shares the capital stock national 
banking association may, every case, treated shareholder 
within the meaning 5151.”’ 


While true that, generally speaking, the registered owner 
shares stock charged with the statutory liability, does not 
follow that the real owner the stock may not likewise charged. 
Davis Stevens, 259, Fed. Cas. No. 3,653, opinion 
Mr. Chief Justice Waite. Houghton Hubbell, 453, 
574, was decided effect that, although the stock without 
explanation stood upon the books the the name 
one who was, fact, not the owner, the real owner was liable, the 
having elected proceed against him. 

Lesassier Binder Kennedy, La. Ann. 539, the court said: 


object the statute get the real owner the shares, 
and the courts, construing it, uncover all his disguises, that, his 
name has never been the transfer book, and his stock stands the 
name another his procurement, will yet chargeable 
stockholder with the statutory liabilities. Davis Stevens, 
[U. 259 [Fed. Cas. No. 


The Supreme Court the United States, Ohio Valley National 
Bank Hulitt, 204 162, Ct. 179, Ed. 423, after citing 
Davis Stevens, Houghton Hubbell, Lesassier Binder Kennedy, 
supra, and Laing Burley, post, said: 


then, the established doctrine that the mere 
pledgee national bank stock held liable shoreholder, 
long the shares are not registered his name, although ir- 
responsible person has been selected the registered shareholder, 
deem equally settled, both from the terms the statute attaching 
the liability and the decisions which have construed the act, that the 
real owner the shares may held responsible, although fact the 
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shares are not registered his name. such owner, the law looks 
through subterfuges and apparent ownerships, and fastens the liability 
upon the shareholder whom the shares really belong.’’ 


Summing the effect the decisions, Mr. Michie states the rule 
follows: 


real owner the shares the capital stock national 
bank association may, every case, treated shareholder, 
within the meaning section 5151, whether the shares are registered 
his name Michie Banks and Banking, 248. 


And see Harris Taylor, 148 Ga. 663, 86; Laing 
Burley, 101 591. 

view the foregoing determination, such other assignments 
error appear defendant’s brief need not considered. The judg- 
ment affirmed. 

Affirmed. 


BANK FORWARDING CHEGKS DRAWEE 
FOR COLLECTION HELD NOT 
PREFERRED CREDITOR 


Leach, State Superintendent Farmers’ Merchants’ 
Savings Bank, Supreme Court Iowa, 220 Rep. 


May 12th, the Federal Reserve Bank Chicago sent the 
Farmers’ Merchants’ Savings Bank Iowa large number 
checks, drawn the latter bank various depositors, for 
tion and remittance. May 14th, the Farmers’ Merchants’ 
Bank remitted the Federal Reserve Bank for these checks 
draft Chicago bank. This was done pursuant agree- 
ment between the banks that checks drawn the Farmers’ 
Merchants’ Bank should sent direct the Federal Reserve 
Bank and that would remit receipt par Chicago ex- 
May 15th, the Farmers’ Merchants’ Bank was closed. 
the same date the draft was presented the Chicago bank and 
payment was refused because the closing the Farmers’ 
Merchants’ Bank. Thereafter the Federal Reserve Bank sought 
have claim for the amount the checks allowed preferred 
against the assets the insolvent bank. appeared that 
when the latter bank closed had its vaults cash more than 
sufficient pay the checks forwarded the Federal Reserve 
Bank and also had the Chicago bank sufficient funds available 


similar decisions see Banking Law Journal Digest (Third 
Edition) 130. 
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pay the draft. was held that trust agency relation was 
established the transaction between the banks and that the 
Federal Reserve Bank was not entitled preferred claim for the 
amount the checks. 


The state banking department took charge the Farmers’ Mer- 
chants’ Savings Bank Mt. Pleasant, Iowa, May 15, 1924. 
May 12, 1924, the Federal Reserve Bank Chicago sent the 
Farmers’ Merchants’ Savings Bank letter,’’ inclosing ‘‘for 
collection and remittance par items amounting 
$4,646.08, and consisting large number checks all drawn 
the sendee bank various depositors. May 14, 1924, the Farmers’ 
Merchants’ Savings Bank remitted the Federal Reserve Bank for 
these checks the Farmers’ Merchants’ draft the Continental 
Commercial National Bank Chicago for the total amount the 
checks, $4,646.08. The Federal Reserve presented the draft the 
Continental Commercial May 15, 1924. Payment was refused 
because the closing the Farmers’ Merchants’ Bank. The Fed- 
eral Reserve Bank thereupon filed petition intervention the re- 
ceivership proceedings for the establishment claim the checks 
preferred. Decree for claimant. The receiver appeals. Reversed. 

John Fletcher, Atty. Gen., and Ben Gibson, Des Moines, and 
Finley and McCoid, both Mt. Pleasant, for 
appellant. 

Charles Powell, Chicago, Ill., and Galer, Mt. Pleasant, 
for appellee. 


MORLING, J.—The principal questions raised are whether the 
Farmers’ Merchants’ Savings Bank was acting agent for collec- 
tion was merely acting its own behalf the capacity drawee 
and payor, and whether remittance draft was accordance with 
the authority and instructions given claimant. 

The Farmers’ Merchants’ Bank was not member the Federal 
Reserve Bank. January 1922, the Farmers’ Merchants Bank 
expressed the Federal Reserve Bank the ‘‘wish that you might send 
our items directly for The Federal Reserve Bank 
replied 

are writing the First National Bank Mr. Pleasant, 
Iowa, whether wishes continue handling checks your bank. 

Should decide discontinue the practice, shall 


pleased avail ourselves your kind offer and forward the items 
direct you for remittance receipt par Chicago 


January 28, 1922, the Federal Reserve Bank further wrote 
the Farmers’ Merchants’ Bank: 
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further your letter regarding the collection checks 
drawn your bank, will forward such items direct you for re- 
mittance receipt par Chicago 


The Farmers’ Merchants’ acknowledged receipt this letter, 
promising prompt attention. From that time the Federal Reserve 
sent direct the Farmers’ Merchants’ ‘such checks, and received 
remittance ‘‘approximately every business day draft 
one more the correspondents Chicago. Chicago ex- 
change The business transactions between the two institutions 
were confined these checks and remittances. The ‘‘cash ac- 
the checks now question (uniformly with previous 
ones) was the form remittance letter detached and re- 
turned the sendee bank with the remittance, and instructions 

Reserve Bank Chicago. 

have received your cash letter the date below amount- 
ing 

payment thereof we— 

our Chicago exchange for 

that you charge our account 

corrections and exceptions here: 

Merchants’ Savings Bank, 

12, 1924. 

and return the above form your letter advice. 

herewith for and remittance par items 
listed below. Instructions. 


Here follow instructions with reference case nonpayment and 
protest and list the some thirty number. The checks 
were charged the Farmers’ Merchants Bank the various 
drawers, and draft for the full amount was remitted, has been 
noted. The Farmers’ Merchants’ Savings Bank then, and the 
time closed, had its vaults more than enough cash all the 
cheeks. also had the Continental Commercial National Bank, 
transit during these times, sufficient funds available pay the 
draft. The Federal Reserve Bank’s petition intervention alleges 
that ‘‘intervener arranged with Farmers’ Merchants’ Savings Bank, 
its agent, and the agent the owners said checks, receive said 
checks for collection and remittance; that said checks 
were charged the respective drawers thereof, and thereupon and 
thereby there came into the hands Farmers’ Merchants’ Savings 
Bank Mt. Pleasant, Iowa, the moneys this intervener agent 
for the owners said checks, the amount $4,646.08, and that there- 
upon said Farmers’ Merchants’ Savings Bank Mt. Pleasant, Iowa, 
recognition its obligation promptly transmit said money 


| 

q 
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held for this intervener, sent this intervener its draft (describing 
it) and for remittance account said checks sent the 
defendant for and remittance; that all said 
items checks sent came into the hands the said Farmers’ 
Merchants’ Savings Bank agent for this intervener.’’ al- 
leged that the Farmers’ Merchants’ Bank had deposit with the 
Continental Commercial sum excess the amount the draft, 
the mailing said draft this intervener was appropriation 
said fund pro tanto the discharge the liability said Farmers’ 
Merchants’ Savings Bank agents this intervener, and con- 
stituted assignment pro tanto said fund.’’ The prayer that 
the claim established and the receiver ordered make payment 
preferred claim, ‘‘especially out the proceeds any money that 
(receiver) may have received from the Continental Commercial 
National Bank Chicago balance the hands that bank the 
time the appointment the receiver.’’ 

Intervener’s main contention, substance, that the Farmers’ 
Merchants’ Savings Bank became intervener’s agent for the collection 
the checks, and, under the doctrine Messenger Carroll Tr. 
Sav. Bank, 193 Iowa, 608, 187 545; Leach Farmers’ Savings 
Bank Hamburg (Iowa) 216 748; Andrew State Bank 
Dexter 215 742, must held have appropriated 
the payment these checks cash its vaults sufficient therefor, and 
must, therefore, held have been holding the time closed that 
amount trust for claimant, and that the doctrine Leach Citi- 
zens’ State Bank Arthur, 203 Iowa, 782, 211 522, has been 
repudiated the Hamburg and Dexter Bank Cases just cited. 

the case before the items sent the insolvent bank were 
merely checks drawn that bank. The Federal Reserve Bank was 
holder checks the Farmers’ Merchants’ Bank which was 
the duty, assumed the Farmers’ Merchants’ Bank its de- 
positors, pay. The liability the several makers the checks was 
the liability drawer the particular check. The drawer the check 
had the check agreed that the Farmers’ Merchants’ Bank would 
pay that check the proper holder. The Federal Reserve Bank was 
such proper holder, and presented the check for payment accordingly. 
The duty the Farmers’ Merchants’ Bank under such presentment 
was only pay the checks through the mail, and this was authorized 
draft. the Messenger Case, 193 Iowa, 608, 187 545, 
the claimant for preference was not the holder check, but the 
drawer sight draft with bill lading attached, which sent 
the insolvent bank with instructions surrender upon ‘‘payment’’ and 
‘‘remit’’ the full amount the draft us. The drawee the sight 
draft was not entitled until made actual payment and 
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the sendee bank had authority only receive and remit cash. The 
drawee the sight draft gave payment thereof the collecting 
bank its check the collecting bank against account sufficient 
amount, and the bank made remittance Chicago ex- 
change. the collecting bank had authority receive pay- 
ment the draft anything but cash, and the drawee the sight 
draft had sufficient balance for the payment the check, and 
the collecting bank had sufficient cash pay the check, the operation 
was held the equivalent the payment the cash over the 
counter and the return and payment such the collecting 
bank the sight draft. The amount paid became trust fund, 
and the collecting bank had authority discharge the trust 
forwarding draft. The facts Andrew State Bank Dexter 
(lowa) 215 742, were substantially the same. Neither case 
involved the mere sending check drawn the sendee bank itself 
did Leach Citizens’ State Bank Arthur, 203 Iowa, 782, 211 
522. 

Under the doctrine Leach Citizens’ State Bank Arthur, 
203 Iowa, 782, 211 522, and Leach Burton Co. (Iowa) 219 
relationship trust agency was created the trans- 
action here under review. Therefore the question whether the assets 
the bank were increased thereby not presented, and the Carroll 
Case, 193 Iowa, 608, 187 545; Hamburg Case, 216 748, 
and Dexter Case, 215 742, supra, are not point. The case 
controlled the Arthur Case, 203 Iowa, 782, 211 522, and Bur- 
ton Case (Iowa) 219 43. 

Furthermore, the record before us, must held that the in- 
solvent bank was authorized remit draft. The insolvent bank 
was therefore liable claimant the drawer check, and was not 
trustee for claimant, for claimant’s funds its possession. Andrew 
Alta State Bank (Iowa) 218 957, and there cited. 

Claimant urges that had ‘‘no power become 
nonmember bank. Its relations debtor and creditor are confined 
member Claimant’s proof, however, that held and pre- 
sented these checks, and files this claim, merely agent for the 
actual owners, presumably its members, for whom makes collections. 
That principals had not power become such creditors 
eannot presumed. Moreover, obviously cannot held that 
Federal Reserve Bank has authority accept and own draft 
check assume the relationship resulting from such 
acceptance. 

argued that the receiver filed objections the allowance 
the claim. The receiver merely the arm representative the 
The claim (or petition intervention) addressed the 


‘ 
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court. The claimant under the necessity establishing that the 
funds the possession and process administration the court 
fund, not belonging the trust estate, but belonging claimant, 
delivery which entitled. Andrew Eddyville Savings Bank 
(Iowa) 215 623; Leach Iowa State Savings Bank (Iowa) 
215 728; Id. 212 748. The receiver had au- 
thority waive the rights those interested the estate any legal 
defense the claim. Schubert Andrew (Iowa) 218 78; 
Sherman Linderson (Iowa) 215 501; Baxter Baxter (Iowa) 
217 231; Cye. 344. There statutory other require- 
ment that the receiver file formal objections the preference claimed. 

Claimant contends that, any event, should allowed de- 
positor’s claim the theory subrogation the rights the 
drawers the checks. The drawers are not parties. There neither 
pleading nor proof the names the drawers the checks, the 
condition their accounts, their equities against the insolvent, the 
equities between them, and the holders the check the other 
Waiving aside other questions, there manifestly basis 
for the allowance claimant depositor’s claim subrogation. 
See Cyc. 363, 390. 

Reversed. 


WHERE CHECKS ARE EXCHANGED EACH 
CONSTITUTES CONSIDERATION FOR 
THE OTHER 


Brennan Schad, Supreme Court Appeals West Virginia, 145 
Rep. 645 


Where the holder bank draft transfers person 
exchange for the latter’s check equal amount, each instrument, 
the absence fraud, constitutes consideration for the other. 
The drawer the check will liable upon even though sub- 
sequently develops that the bank draft cannot collected its 
face value. 


Action Emma Brennan against Charles Schad. Judgment for 
plaintiff, and defendant brings error. Affirmed. 

Wm. Casey and Frank Nesbitt, both Wheeling, for plain- 
tiff error. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
284. 
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Handlan, Garden Matthews and O’Brien O’Brien, all 
Wheeling, for defendant error. 


MAXWELL, J.—This case involves writ error judgment 
the circuit court Ohio County based verdict favor 
the plaintiff and against the defendant for the sum $5,028.75. 

the 6th day June, 1925, the Benwood Bank issued 
the sum $4,500 the Citizens’ Mutual Trust Co. 
Wheeling, payable Graner Realty Co. This check represented part 
the consideration being paid the plaintiff the purchase cer- 
tain residential property the city Wheeling. She had recently 
sold other property, and had deposited $4,600 the Benwood Bank. 

The trust company refused pay the check the ground 
insufficient funds the Benwood Bank deposit with meet 
the check. being informed this fact, the plaintiff, her brother- 
in-law, Landers, and Carl Fischer, representative Graner 
Realty Co., went the Benwood Bank look after the matter, and, 
not being able get any satisfaction there, they called into the con- 
ference the defendant, prominent citizen and substantial merchant, 
whose place business was just across the street from the bank. The 
plaintiff had dealt defendant’s store, and they had been acquainted 
for many years. She and her companions thought that was di- 
rector the bank. The fact proved that was stockholder 
and depositor, but not that time director, though had been 
formerly. Mrs. Brennan was much distress because the seeming 
precarious condition the bank, her inability use the cashier’s 
check withdraw her deposit, and, consequence whereof, her 
make payment then required made her pend- 
ing real estate purchase Wheeling. After some discussion, the de- 
fendant said effect that did not know anything else than 
for him draw his own check payable the plaintiff the sum 
$4,500. This was readily assented the plaintiff. Fischer then 
procured the cashier’s check which had been refused payment and 
returned the Benwood Bank with it. The defendant first drew 
check the Benwood Bank. This was not accepted. Thereupon 
drew check the South Side Bank Wheeling the sum afore- 
said, payable Graner Realty Co. The check above men- 
tioned was left defendant’s place business, though testifies 
had stated Fischer that did not want it. And further 
says did not know had been left his store until after Fischer 
and the other parties had departed. This was the 8th day 
June. That same evening defendant went the home plaintiff 
and requested and obtained her check the sum aforesaid, drawn 
the Benwood Bank, payable defendant. The next morning, after 
having learned that the affairs the Benwood Bank were probably 
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worse plight than had anticipated, defendant stopped payment 
the check which had drawn the South Side Bank. 
later date defendant returned plaintiff the check which she had 
given him above narrated, but failed obtain the check which 
had drawn the South Side Bank, though requested its return. 
the check, defendant testified that few days after 
the Benwood Bank failed mailed the Graner Realty Co.; that 
was returned him; that then placed the hands Mr. 
Casey, his attorney, who turned over the realty company; but 
that company again returned defendant. says considered 
worthless. 

This suit based the check for $4,500 drawn defendant 
the South Side Bank Wheeling. 

addition the general verdict, two special interrogatories were 
answered the jury follows: 


Was there mutual understanding agreement between 
the plaintiff and defendant that defendant was accept the 
the Bank Benwood drawn the Citizens’ Mutual Trust 
Co. payment exchange for defendant’s check the sum 
Forty-Five Hundred ($4,500.00) Dollars drawn the South Side 
Bank and Trust Co. Wheeling? 

above interrogatory was answered: ‘Yes.’ 

Did the defendant give his check the sum Forty- 
Five Hundred ($4,500.00) Dollars the Graner Realty Co. 
accommodation loan for the sole purpose assisting Mrs. Brennan 
the purchase the real estate evidence and without any valuable 
consideration 

second interrogatory was answered: ‘No.’ 


One the main points error that there not sufficient evi- 
support the jury’s affirmative answer interrogatory No. 
Though the defendant denies that the check 
exchange, both the plaintiff and Fischer testify unequivocally that 
this check was turned over defendant exchange for his check. 
The jury was warranted resolving the finding this matter 
favor the plaintiff and answering interrogatory No. the 
affirmative. 

Now, let examine the jury’s second finding, wit, that defend- 
ant’s check for $4,500 payable Graner Realty Co., was not given 
him accommodation loan for the sole purpose assisting 
plaintiff the purchase the real estate evidence and without 
valuable consideration. true the defendant was befriending the 
plaintiff. acted through altruistic motives. was desirious 
assisting woman distress. was very properly 
interested preserving the integrity the Benwood Bank and 
staving off the drastic action which plaintiff and her two male com- 
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panions threatened her matter was not promptly taken care 
some manner. This entirely consistent with plaintiff’s contention 
that there was exchange checks. might also consistent with 
defendant’s theory that was merely making accommodation loan 
the plaintiff but for one outstanding fact; namely, defendant’s 
stopping payment the South Side Bank check early next morning 
soon that bank had declined receive for check drawn 
him like amount the Benwood Bank. had been endeavoring 
only assist the plaintiff through loan and not through exchange 
checks, seems that his laudable undertaking that par- 
ticular would have come such sudden termination. our opinion, 
the jury was warranted its second special finding well the first. 

The point made that, reason the defendant’s stopping pay- 
ment his check, was relieved from obligation pay the plaintiff 
the amount thereof. This would probably true, the transaction 
were mere accommodation defined the law. 1120; 
Am. St. Rep. 663. But this privilege obligor does not obtain 
where the instrument involved based valuable consideration. 

Another point error the court’s admission the testimony 
Hon. Wright Hugus, counsel for the receiver the Benwood Bank. 
Basing his answer his intimate knowledge the assets and liabili- 
ties the bank, stated that the cashier’s check was worth about 
per centum its face value. so, was not worthless, argued 
the defendant; and, the extent its actual worth, was valu- 
able consideration for the issuance defendant the check suit. 
For this purpose the admission this testimony was not erroneous. 
Consideration, generally speaking, need not full and adequate, 
there being fraud. Ordinarily, consideration, though in- 
adequate, will suffice. Traction Co., Va. 306, 125 
92. Valuable consideration embodied exchange checks. 
227. And then, too, where there mutual exchange com- 
mercial paper even the paper one side proves worthless, 
defense that ground will unavailing. Daniel, Negotiable In- 
struments, ‘‘In exchange checks each check con- 
sideration for the other; each independent obligation and not 
conditional the payment the Neg. Inst. Law 
(4th Ed.) 228. 

The questions law involved were carefully and correctly pre- 
sented the jury the instructions. There complaint made 
them. find prejudicial error law the record. was the 
jury’s province determine the facts, and cannot say that its 
findings were not warranted the evidence. therefore affirm 
the judgment. 

Affirmed. 
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SURETY COMPANY NOT LIABLE BOND 
WHERE POSITION BANK OFFICER 
CHANGED 


Centerville State Bank National Surety Co., United States District 
Court (Kansas), Fed. Rep. (2d) 552 


The defendant surety company issued the plaintiff bank 
bond indemnifying the bank against losses through em- 
bezzlement the part one Brownback, who was president the 
bank. action brought the bank recover for certain 
losses the defendant company contended that was not liable for 
the reason that such losses occurred after Brownback ceased 
president the bank and became The defendant con- 
tended that this was done without its knowledge consent. The 
plaintiff contended that the defendant was liable the bond for 
the reason that the bank was one man bank and Brownback was 
sole charge thereof, and consequently the duties performed 
him cashier were the same those performed while was presi- 
dent the bank. The plaintiff also contended that since Brown- 
back was the agent the defendant surety company the defendant 
through its agent had knowledge that had ceased presi- 
dent the bank. was held that the plaintiff could not assert 
that the bank was one man bank, for the reason that the bank 
was operated that way was operated direct violation law. 
was also held that the defendant company was not chargeable 
with knowledge the change Brownback’s position. was, 
therefore, held that the plaintiff was not entitled recover. 


Law. the Centerville State Bank against the National 
Surety Co. and another. Judgment for defendants. 

John Hall, Pleasonton, Kan., and Keene, Ft. Scott, 
Kan., for plaintiff. 

Henry Jost, Kansas City, Mo., for defendants. 


POLLOCK, J.—This action law brought plaintiff 
recover from defendant fiduciary bond. The amended petition 
seeks recovery six items, aggregating $4,729.50. The demand 
the original petition was for aggregate only $4,095.30. Other 
items not originally declared upon were added the amended peti- 
tion. 

While seriously contended, even the event recovery can 
had plaintiff any amount certain the items declared upon 


similar decisions see Banking Law Journal Digest 
Edition) 170. 
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the amended petition cannot allowed plaintiff; however, 
reason the defense interposed, the insistence defendant 
there can recovery plaintiff any amount the bond, 
orderly course procedure would suggest, first, determination 
the question any liability the part defendant plaintiff on. 
the bond; second, determined there liability the part 
defendant the plaintiff the bond, then the amount such 
liability. 

way defense, the defendant says, first, there liability 
the bond, for that, when the bond was first made the principal the 
bond was the president plaintiff’s bank. That application for the 
bond was made indemnify the bank against such acts its then 
president, Lester Brownback, president the bank done that 
capacity amounting larceny embezzlement from June 1919, 
during the life the bond, and that thereafter, and about 
January 10, 1923, and before the loss the bank any the items 
sought recovered occurred, Brownback ceased the president 
the bank, another, one Dexter, was elected president the bank 
and Brownback was the directors the bank made and 
that this was done, and was continued this office cashier with- 
out the knowledge consent the defendant company during all 
the times which the losses the bank occurred. Therefore defend- 
ants says not liable for any act Brownback president the 
bank done him not the president the bank, but 
his cashier the bank. 

way response this defense the plaintiff admits true 
Brownback the bond made the bond president the 
board directors the bank and caused the defendant company 
become surety thereon, and without the knowledge consent the 
defendant company was the bank removed from that office and 
another was made president his place and stead. And, furthermore, 
that was then made cashier the bank, and while was acting 
cashier the bank the losses the bank. But plaintiff 
contends this fact does not relieve defendant from liability the 
bond for two reasons, namely: (1) Because the bank was one man 
bank, and that there was difference whatever between the duties 
actually performed Brownbock cashier and those performed 
him while president the bank; (2) that Brownback, during all the 
time the bond was force existence, and its many yearly renewals, 
he, Brownback, was the agent defendant company the town 
Centerville, and hence defendant, through its said agent, the then 
principal the bond, knew had ceased president the bank 
and became its cashier. 

This contention raises serious controversy this case. there 
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question this record, but that defendant had actual 
knowledge notice the change office Brownback the bank, 
and the renewals the contracts were made Brownback 
president the bank, principal, after the change office had been 
made, must held notwithstanding Brownback’s agency for de- 
fendant the town Centerville, was acting two different 
the making the contract indemnity, his knowledge 
would not bind defendant agent acting advisory capacity. 
take too well settled require the citation authorities 
this proposition. 

The question presented, then, the liability defendant 
the bank for such acts amount embezzlement the 
moneys property the bank done Brownback and while 
was acting for the bank the office and the capacity its 
fiduciary bond running from defendant the bank, 
wherein the bank was insured against his criminal acts acting the 
its president. 

There are by-laws the bank existence faf the record 
this case disclosed defining the duties president and cashier 
the bank. must, therefore, think, look the laws the state 
Kansas under which the bank was organized define the duties 
devolving upon the respective officers such institution president 
and any such statutes are found defining the same. the 
absence such statutes must presumed the contract was made 
view the general principles the law corporations defining the 
duties the president the board directors the cashier the 
company, for that the nature the duties devolving upon one insured 
official capacity must have been the minds the parties 
matter law when the contract was entered into, and case the 
duties the office were the change augmented changed the 
obligation would longer binding. 

While the bank pleads was one-man bank and that Brownback 
president was this one man, thought this true would 
only show the bank was operating direct violation the law its 
existence, for section 9—109, Kan. 1293, provides follows: 


Directors; Officers and Employees. The affairs and 
business any banking corporation doing business under this act 
shall managed and controlled board directors, not less than 
five nor more than twenty-five number, who shall selected from 
the stockholders their annual meeting, which shall held any 
day between the first and tenth days January each year, and 
the manner provided the general corporation act. majority 
such directors shall residents the county adjoining counties 
that which the bank located. The board shall designate one 
their number act president and one secretary, and may desig- 
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nate one more their number act vice-president vice- 
presidents, and shall select from among the stockholders cashier. 
Such officers shall hold their offices for the term one year and until 
their are elected and qualified, and before entering upon 
the discharge their duties shall take and oath that 
they will, far the duty devolves upon them, diligently and hon- 
estly administer the affairs such bank, and will not knowingly 
willingly permit violated any the provisions the law, and 
that they are the owners, good faith and their own right, the 
number shares stock subscribed them standing their 
names the books the bank; and person shall hold the office 
director cashier managing officer any bank unless owns, 
his own name and right and good faith, least five hundred 
dollars stock, which shall not pledged any way hypothe- 


While the plaintiff has offered evidence this case tending show 
the plaintiff bank all times after the making the indemnatory 
contract dispute was operated one-man institution for the pur- 
pose showing the duties Brownback, president, and Brown- 
back, cashier, were the same identical duties; hence the risk as- 
sumed defendant company was not increased the change office 
from president cashier. the opinion this case the plain- 
tiff estopped from showing unless such fact, true, had been 
made known defendant company, and had with full knowledge 
all the facts consented thereto, and this for many reasons: 

(1) The application plaintiff defendant company become 
surety for its president states the bank had cashier the 
time this application was presented defendant for acceptance, 
the law the state under which the bank was created ordains, and 
fact the bank was not operated, this was done direct violation 
its existence. 

(2) will not presumed the bank did useless thing chang- 
ing Brownback from president the board directors the bank 
the position cashier the bank, the duties devolving upon him 
done for the bank were remain precisely the same. such case 
the change office would merely useless thing, and will not 
presumed change office was done. 

(3) The defendant company might not desire become surety 
the bond Brownback the office cashier the bank the 
same terms and conditions would become surety the bond 
Brownback president the bank, and this the bond 
written, not indemnity against the acts Brownback while act- 
ing the capacity individual other officer the bank than 
that president. 

(4) Before the defendant company can held have contracted 
become the surety the bond the cashier the bank, have 
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waived the matter the change the assured, Brownback, from 
president the bank that cashier, was incumbent the plain- 
tiff not show the bank was one-man bank violation the law 
the state under which was created and operating, but have shown 
defendant consented further continue the bond with full 
knowledge these facts. 

(5) Under the general principles the law banks and bank- 
ing there are, the very nature things, vast differences between 
the duties and obligations the president the board directors 
bank and the many important duties imposed upon cashiers 
such institutions. Thus, has been held (R. 66, 440): 


difficulty defining with precision the powers president 
bank well recognized. may safely said that they are not 
important extensive those the cashier. The president 
but the executive agent the board directors, perform such 
duties may devolved upon him.”’ 


Fleckner President, Wheat. (U. 338, Ed. 631, 
Mr. Justice Story, delivering the opinion the court, said: 


cashier usually intrusted with all the funds the bank, 
notes, bills, ete., used, from time time, for the or- 
dinary and extraordinary exigencies the bank. receives, di- 
rectly, through the subordinate officers, all moneys and notes. 
delivers all discounted notes, and other property, when payments 
have been duly made. draws checks, from time time, for 
moneys, wherever the bank has deposits. short, considered 
the executive officer, through whom, and whom, the whole moneyed 
operations the bank, paying receiving debts, discharging 
transferring securities, are conducted.’’ 


Merchants’ Bank State, Wall. (U. S.) 604, Ed. 
1008, held: 


with its knowledge and acquiescence, defines and establishes, the 
public, those powers, provided that they such the directors 
the bank may, without violation its charter, confer such cashier.’’ 


City Bank New Haven Perkins, 554, Am. 


the financial officer the bank, and his authority 


transfer its negotiable paper, for legitimate purpose, un- 


Blair Insurance Co., Mo. 559, Am. 129, said: 


the surety’s engagement relates particular office, 
extends such things were included the office when the engage- 
ment was entered into.’’ 
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The plaintiff this case must have established the exact fiduciary 
relation and capacity specified the bond fails make out 
ease. State Mahan, 138 Mo. 112, 465; Washington State, 
Ala. 272. 

Frost The Law Guaranty Insurance (2d Ed.) 113, 
348, said: 


the implied conditions all policies fidelity insurance 
that the ‘risk’ shall continue the position the employ 
the insured designated the proposal application for the policy. 
Unless the policy expressly provides for changes such employment, 
as, for example, expressly authorizing employment more than one 
position, changes from one position another, there can re- 
had the insured from the insurer account defaults 
the ‘risk’ while performing duties position materially 
different from that designated such proposal application. The 
reason which induces the courts imply such condition the fore- 
going, that fidelity insurance companies write policies for certain 
designated premiums, which vary amount according the nature 
and extent the risk incurred. If, for example, the insured asks the 
bank, the insurer might willing this very low premium, 
owing the small chance its ever being required make good any 
losses such person’s dishonesty while the 
position bookkeeper for the insured. lay within 
the power the insured change the employment will such 
person, and immediately after issuing the policy should appoint 
him instead bookkeeper, would amount little less than 
fraud upon the insurer hold the latter liable for his acts and 
responsibilities not both parties the 
time the policy was issued.’’ 


the provision authorizing employment more 
than one position, changes from one position another, there can 
recovery for the default an.employee while 
position materially different from that designated the proposal 


Bassett American Surety Co., 210 Ill. App. 477, said: 


dealings between the principal and obligee amounting 
departure from the contract which the surety bound materially 
varying enlarging his liability without his consent will generally 
operate discharge him. said: ‘The same result will follow, 
general thing, where the principal acts another office capacity 
from that designated the contract suretyship, where his re- 
sponsibilities the same office are increased.’ 
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The authorities this subject appear very numerous and 
well reasoned. While the defendant this case has filed cross- 
demand the nature cross-bill equity procure decree 
the bond, view the reached this may 
dismissed from consideration with other questions raised and not 
necessary determined. 

Judgment must for the defendant. ordered. 


PROCEEDS DRAFT HELD NOT SUBJECT 
GARNISHMENT 


Foristel Security National Bank, Savings Trust Co., Supreme 
Court Missouri, Rep. (2d) 997 


The Thomas Rubber Co. shipped the Lion Tire Corporation 
automobile tires. The bill lading covering the ship- 
ment was indorsed blank the rubber company and delivered 
the Wayne County National Bank, together with draft drawn 
the rubber company the Lion Tire Corporation favor 
the bank. The bank the account the rubber company 
with the amount the draft and subsequently the rubber company 
checked against the credit and withdrew the entire amount. The 
bank indorsed the draft and sent the Security National Bank 
Savings Trust Co. for collection. 

The National Bank collected the draft, taking part 
the amount cash and trade acceptance for the balance. Be- 
fore remittance could made the Wayne County bank action 
was brought against the rubber company and the plaintiff that 
action caused garnishment served the Security National 
Bank. The plaintiff contended that the cash and trade acceptance 
which the Security Bank had from the Lion Tire Cor- 
poration were the property the rubber company and were, there- 
fore, subject garnishment. The Wayne County Bank intervened, 
that was the owner the property question. 
was held that the Wayne County Bank had purchased the draft 
from the rubber company and was the owner the proceeds and, 
therefore, the proceeds could not subjected garnishment 
the instance creditor the rubber company. 


Action Edward Foristel against the Thomas Rubber Co., 
which garnishment proceedings were instituted against the Security 
National Bank, Savings Trust Co., and the Wayne County National 


similar decisions see Banking Law Journal Digest (Third 
Edition) §92. 
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Bank interpleaded. From adverse judgment, interpleader appeals. 
Reversed and remanded, with directions. 

Charles Polk and Joseph Renard, both St. Louis, for ap- 
pellant. 

Foristel, Mudd, Blair Habenicht and Harry Rooks, all St. 
Louis, for respondent. 


BLAIR, J.—Interplea the court the city St. Louis 
for certain property the hands garnishee. The jury found for 
plaintiff, and interpleader appealed from the judgment entered the 
verdict. The value the property controversy determines our ap- 
pellate jurisdiction. 

avoid confusion, will refer the parties they were desig- 
nated the trial court. Pliantiff instituted suit against the Thomas 
Rubber Co. Wooster, Ohio, and its individual members recover 
the sum $10,000 and interest. sued out attachment and, 
August 14, 1924, caused garnishment served garnishee bank. 
Garnishee had its hands that time check for $2,562.37 
and trade acceptance the Lion Tire Corporation St. Louis for 
$8,900. Garnishee answered that plaintiff contended that said prop- 
erty belonged defendant the Thomas Rubber Co., and that inter- 
pleader claimed its own property. Thereafter Wayne County 
Bank Wooster (interpleader) filed its interplea the court 
the St. Louis, claiming that it, and not the defendant the 
Thomas Rubber Co., was the owner said check and trade 
Plaintiff filed his answer such interplea, denying that 
interpleader was the owner such property, and alleging ownership 
thereof the Thomas Rubber Co. al., defendants the main suit. 

July 26, 1924, the Thomas Rubber Co. had shipped the Lion 
Tire Corporation St. Louis automobile tires, including 
some tire flaps and inner tubes. The sale price was $11,462.37. 
the bill lading said shipment was consigned the shipper, the 
Thomas Rubber Co., with instructions notify the Lion Tire Cor- 
poration. This bill lading was indorsed blank the Thomas 
Rubber Co. and attached draft drawn upon the Lion Tire Cor- 
poration favor interpleader for $11,462.37 and signed the 
Thomas Rubber Co. Said draft was payable ‘‘on was in- 
dorsed the interpleader and sent the garnishee for collection. 

due time the shipment automobile tires reached St. Louis, 
and the Lion Tire Corporation (in with the terms the 
letter transmittal garnishee interpleader and subsequent in- 
structions) said shipment and took the draft with its 
attached bill lading, paying garnishee the sum $2,562.37 
eash (which garnishee converted into check and treated 
cash) and executing the for $8,900. Before garnishee 


i 


140 THE BANKING LAW JOURNAL 


eould further comply with its instructions transmitting the money 
collected and the acceptance interpleader, was served with gar- 
nishment upon the attachment aid plaintiff’s suit against the 
Thomas Rubber Co. 

While error assigned the action the trial court giving 
and refusing instructions anc the admission and exclusion evi- 
dence, the main contention interpleader (appellant) that the 
trial court should have directed verdict its favor. This contention 
will take first because, find that interpleader correct its 
contention, will unnecessary consider alleged procedural errors. 

Interpleader contends that: 


testimony showed that interpleader had pur- 
chased the draft and had become the absolute owner thereof, and 
any money property collected thereon the Security National 
Bank, Savings Trust Co.’’ 


This contention requires recital certain evidence the case. 
Mr. Woods, interpleader bank, testified and interpleader 
offered exhibits show that, the day the shipment tires the 
Lion Tire Corporation was made, the Thomas Rubber Co. delivered 
interpleader the above-mentioned draft upon the Lion Tire Corpora- 
tion the sum $11,462.37, and the same time delivered inter- 
pleader the bill lading for said shipment and trade acceptance 
with the amount left blank, payable the Thomas Rubber Co., 
signed the Lion Tire Corporation. The entire face the draft 
($11,462.37) was then interpleader the checking ac- 
count the Thomas Rubber Co. The records interpleader 
showed that the Thomas Rubber Co. issued its checks against said 
account and that said amount actually was withdrawn and the account 
considerably overdrawn between July 26, 1924, the date when credit 
for said draft was extended the Thomas Rubber Co. account, and 
August 14, 1924, the date when garnishment was served garnishee. 

The general rule that, when customer bank indorses 
draft similar commercial paper and the bank gives the account 
such customer for the face the draft and unrestrictedly 
authorizes such customer draw checks against such account (in the 
absence showing the contrary), the title such draft trans- 
ferred the bank matter law and immaterial whether 
not the customer thereafter exercises his right check out the proceeds 
such paper. Ayres Farmers’ and Merchants’ Bank, Mo. 421, 
cit. 424, Am. Rep. 235; Jefferson Bank Merchants’ Refriger- 
ating Co., 236 Mo. 407, cit. 415, 545; Hendley Globe 
Refinery Co., American National Bank, Interpleader, 106 Mo. App. 
20, loc. cit. 26, 1163; Haas Kings County Fruit Co. (Mo. 


— 
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App.) 183 676; Renfrow Commission Co. Northrup Co. (Mo. 
App.) 222 487; May Bank Hughesville (Mo. App.) 291 
170, cit. 171; Cairo National Bank Blanton Co. (Mo. 
App.) 287 839, loc. cit. 840; Bank Buchanan County Gor- 
don (Mo. App.) 250 648, cit. 649. When such state 
facts appears from the uncontradicted evidence case, the 
duty the trial court direct verdict instead submitting the 
question transfer title the jury. Bank Refrigerating Co., 
supra; Hendley Globe Refinery Co., supra; Renfrow Commission 
Co. Northrup Co., supra. 

Plaintiff contends that, under Gannon Gas Co., 145 Mo. 502, 
Mo. App. 619, loc. cit. 626, 201 572, the credibility the wit- 
nesses establishing the foregoing facts was for the jury, although the 
testimony such witnesses was not contradicted. But this case 
the proof establishing such facts did not depend upon oral testimony. 
Those facts were established the written instruments and the 
records interpleader, which plaintiff did not attempt impeach 
discredit any way. 

Plaintiff contends that there were facts from which the jury might 
have found and must presumed have found that interpleader 
was the mere agent the Thomas Rubber Co., the defendant, for 
the collection the draft, and that interpleader did not own the 
proceeds thereof. cites Cochrane Bank, supra; Townsend 
Wholesale Grocery Co., supra; Chamberlain Canning Co. (Mo. App.) 
277 958; Hoffman National Bank St. Louis, 211 Mo. App. 
249 168; Brigance Bank Cooter (Mo. App.) 200 
668, support his contention. 

the Cochrane Case the proof rested quite largely oral testi- 
mony. The bank first charged the drafts back the defendant 
the main case and, after notice the garnishment and the request 
said defendant, released the deposit thus applied its debt. The 
court commented the fact that this distinguished the case from the 
Haas Fruit Co., and Bank Refrigerating Co., above cited, 
the authority and correctness which was evidently recognized. 

the Townsend Case the cashier interpleader bank testified 
that defendant had sufficient funds hand enable the bank 
charge back and collect the draft for which had given defendant 
The bank did not and its cashier admitted that his bank 
was interpleading the garnishment proceedings merely keep 
defendant from being held. The case seems have been decided 
the ground that defendant was primarily liable interpleader the 
draft. There discussion the case the effect the indorse- 
ment delivery the draft interpleader and the crediting the 
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face thereof defendant’s account, subject check, which facts, 
the absence different understanding, are held many eases 
consummate transfer title commercial paper. 

The Hoffman Case value plaintiff. The opinion clearly 
discloses that garnishee bank was the collection agent the defendant 
the main case, and that the fund belonged such defendants, and 
that the bank, through which defendants transmitted the draft 
for collection, made claim the fund. Defendants were not given 
their checking account for the face the draft. The facts 
are entirely different from those the case bar. 

the Case agent drew drafts his with 
bill lading attached, payable defendant for grain purchased from 
plaintiff. Defendant called the agent’s principal, grain com- 
pany, and was assured that the drafts would paid. Defendant 
thereupon placed the amount the drafts the agent’s and 
drew his check favor plaintiff. Plaintiff deposited this check 
with defendant, who placed the same his Two the drafts 
were dishonored and plaintiff gave his checks cover the same and 
later sued the bank for the money thus paid him and obtained 
judgment, which the Springfield Court Appeals affirmed. Plaintiff 
claimed that advanced the money the defendant bank because 
was short funds and that was agreed that the money advanced 
was repaid. 

The right result appears have been reached the Brigance 
Case. The draft, the face value which was placed the 
the purchaser’s agent, was neither drawn nor indorsed plaintiff. 
The mere fact that check out the deposit created 
the proceeds such draft before would deliver his grain the 
agent did not make plaintiff responsible for the collection the 
drafts drawn said agent, which was not party. special 
agreement responsible for the collection the draft appears 
have been made. Hence plaintiff was not precluded from recovering 
back money paid over the bank, especially the jury could have 
found that defendant bank agreed repay plaintiff therefor. The 
result seems have been reached the Court Appeals, 
but the facts are different from those the case bar that the 
ease affords support plaintiff’s contention. 

Plaintiff makes much the fact that interpleader cashier claims 
have purchased the draft (including part the proceeds thereof 
the trade acceptance), although neither nor any other inter- 
pleader’s officers had any acquaintance whatever with the Lion Tire 
Corporation, the drawee, nor any its officers, and had knowledge 
the financial responsibility said company, other than letter 
from some bank which stated that the Lion Tire Corporation would 
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pay its acceptances. The fact that such acceptance was made payable 
the Thomas Rubber Co. and was not indorsed interpleader 
also pointed indicating that interpleader did not fact pur- 
chase the draft and was not entitled its proceeds owner thereof. 
Interpleader cashier was not permitted testify the course 
dealing between his bank and the Thomas Rubber Co. previous 
transactions like character, when trade acceptances were said 
have been indorsed after the draft had been Such 
mony might have explained, consistently with interpleader’s claim 
ownership, the fact that said trade acceptance was not indorsed 
interpleader the first instance. 

consideration strongly tending support the interpleader’s con- 
tention that was the purchaser the draft and its proceeds, and 
not mere collecting agent, the fact that permitted the Thomas 
Rubber Co. take credit for the full face the draft and check 
out such credit when interpleader might have been compelled 
the trade acceptance sum great $8,962.37. might well 
argued from the fact that full credit was thus given that the trans- 
action was necessarily purchase. interpleader had been merely 
collection agent for the Thomas Rubber Co. and the trade acceptance, 
when executed the tire corporation, was the property the 
Thomas Rubber Co., interpleader would not likely have given the 
rubber company credit advance for more than just the cash ex- 
pected realized the draft. 

But, under the authorities above cited, upon which interpleader 
relies and which regard controlling, title the draft and its 
proceeds passed interpleader, matter law, from the uncon- 
troverted facts that said draft was drawn the Thomas Rubber Co. 
interpleader’s favor and that interpleader gave the Thomas Rubber 
Co. credit for the full amount its checking account and permitted 
said rubber company withdraw such credit without any restrictions 
whatever. therefore makes difference about the circumstances 
above mentioned, unless they were such impeach the transactions, 
shown the records interpleader offered evidence and the 
draft itself. Clearly those were not such impeaching 
character. Hendley Globe Refinery Co., supra, loc. cit. (79 
1164, 1165). 

The trial court should have directed verdict for interpleader 
the close all the evidence when plaintiff had offered evidence 
tending impeach destroy the effect the written evidence 
offered interpleader. therefore becomes our duty reverse the 
judgment and remand the case the trial court, with directions 
set aside the verdict the jury and enter judgment that court 
favor interpleader accordance with the prayer its interplea. 
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DEPOSIT PUBLIC FUNDS HELD ENTITLED 
PREFERENCE PAYMENT 


Special Road District No. Cantley, State Commissioner Finance, 
Springfield, Mo., Court Appeals, Rep. (2d) 944 


certain road district the state Missouri drew warrant 
the county treasurer payable bank, and the amount for 
which the warrant was drawn was paid the bank the treas- 
urer and placed the credit the road district. Under the pro- 
visions Missouri statute the county treasurer was responsible 
for the faithful keeping moneys deposited with him the road 
district. The bank became insolvent and the road district brought suit 
have its deposit declared trust fund the hands the bank 
and have the amount thereof paid full preferred claim. 
was held that the withdrawal the fund from the hands the 
treasurer and the placing the bank was unlawful 
act and that under these circumstances the relation debtor and 
was not created between the road district and the bank. 
The relationship created was trust relationship and ap- 
peared that the bank the date its closing had sufficient funds 
pay the claim full was held that the road district was en- 
titled preference payment. 


Suit Special Road District No, and others against 
Cantley, State Commissioner Finance. Judgment for plaintiffs, 
and defendant appeals. Affirmed. 

Page Barrett, Springfield, for appellant. 

Seott and Levi Engle, both Buffalo, for respondents. 


BAILEY, J.—This suit have certain bank deposit declared 
trust fund the hands the Bank Louisburg, and control 
the state commissioner finance, and that the same paid full 
preferred claim. Judgment was for plaintiffs, and defendant has 
appealed. 

the trial was stipulated and agreed that the facts set forth 
the petition are true except the particulars hereinafter men- 
tioned. The material allegations the petition are follows: 

road district Dallas County, Mo., petitioner, states: 
That legally organized under the laws the state Missouri, 
and that Mahaffey, Caldwell, and Frank Erhman are the 
duly elected and acting commissioners said district. That the de- 
fendant bank was the 19th day February, 1927, and for long 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 133. 
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time prior thereto, legally organized corporation engaged the busi- 
ness banking the town Louisburg, Dallas County, Mo. That 
said bank became insolvent, and the 9th day March, 1927, its 
affairs were placed custody the commissioner finance the 
state Missouri, for liquidation, who still has the and con- 
trol the affairs said bank. 

states that the 19th day February, 1927, the com- 
missioners the plaintiff road district illegally and wrongfully drew 
warrant order the treasurer Dallas County, Mo., and 
officio treasurer said road district, for the sum $2,000, payable 
the said Bank Louisburg, which said amount $2,000 was paid 
the said county treasurer treasurer said road district, upon 
presentation said warrant order, the said Bank Louisburg, 
and the same was deposited the said bank the officers and agents 
said bank, the the special road district No. plain- 
tiff herein. 

states that the officers and agents said bank, the 
time that they received the said $2,000 and placed the same deposit 
the said bank the credit said road district, well knew that the 
money thus received and deposited was the money and property said 
road district; and the officers, and agents said bank well 
knew, the time that they received the said sum money from the 
county treasurer and deposited the same said bank, that they had 
legal right authority the same, and that said deposit 
was received and made violation law. 

states that the said $2,000 remained deposit said 
bank until said bank was closed and its affairs placed custody and 
the commissioner finance for liquidation; that the peti- 
tioner duly filed its claim with the deputy commissioner finance 
charge said bank, and the same was allowed the amount $2,000, 
and duly certified ‘allowed claim’ the deputy commissioner. 

states that the date the closing said bank and 
the present time the said bank has sufficient funds out which 
pay said full. 

ete. 


not admitted that the commissioners had legal right 
authority withdraw funds from the county treasurer and that the 
and officers the bank knew the time they received said 
money that they had legal right authority same, nor 
that said deposits were received and made violation law. These 
were conclusions law pleaded plaintiff’s petition and denied 
defendant. There was testimony taken. 

urged the court erred holding that the claim the petitioner 
was preferred and that the act the commissioner the road district 
depositing the money defendant bank and the act the bank 
receiving the deposit were mala fides. 

stands conceded that the money deposited the Bank Louis- 
burg, for which preference sought, was public money. The general 
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rule that, where funds are deposited bank official 
with their custody, such deposit, the absence statute, 
stands upon the same plane other general deposits, and claim 
West Park (C. A.) 900; Board Education 
Union Trust Co., Mich. 454, 373. 

equally well settled that, where public funds are wrongfully 
illegally deposited bank having knowledge the char- 
acter the funds, they are impressed with trust and entitled 
preference, provided the fund can traced the assets the bank 
have thereby been increased. Page County Rose al., 130 Iowa, 
County Clark (C. C.) 538; Beard Independent District 
(C. A.) 375, App. 372; Crawford County Strawn 
(C. A.) 285 678; State Bank Commerce, Neb. 725, 
28. 

common law the state was entitled priority payment out 
the assets insolvent debtor. This proposition has been recog- 
nized this state, but preference denied the theory waiver. 
Holland Banking Co., 313 Mo. 307, 281 702. Whether 
not the common-law doctrine could invoked political sub- 
statute, questionable. However that may be, the case bar 
there statute relied upon both plaintiff and defendant up- 
holding their respective theories. Section 10836, art. 98, 
Mo. 1919, relating special road districts, provides for the organiza- 
tion the board commissioners. further provides that: 


treasurer said board shall the county treasurer, and 
shall responsible his bond for the faithful keeping all 
moneys deposited with him reason this law. All money 
paid the county treasurer and placed the the district 
shall paid out only warrants signed the president vice- 
president and attested the secretary, except may otherwise 
authorized law.’’ 


Defendant asserts that under the terms this statute the board 
has authority draw warrants the funds the 
road district, and, provisions being made for depository, was 
not illegal for the commissioners make the deposit question. 
Under the agreed statement facts, appears that what the road 
commissioners actually did was transfer the sum $2,000 from 
the county treasurer (the officer named the statute custodian 
the funds the road district), the account the special road 
drawing warrant proper form payable the Bank 
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Louisburg and depositing same the credit the special road dis- 
trict. The authority the commissioners draw the warrant cannot 
denied. That authority conferred the statute re- 
ferred to. But the commissioners certainly have authority draw 
warrants the county treasurer for the purpose making another 
person institution custodian the funds the district. Such 
act would nullify the statute. The evident purpose the law 
protect the funds the district making the county treasurer re- 
sponsible, under bond, for the faithful keeping all moneys deposited 
with him. When moneys are taken from his hands they longer 
have that protection. other person persons had the right 
make deposits for the special road district. the warrant drawn 
was the property the road district, the county treasurer auto- 
matically became the sole lawful thereof. conceded 
the warrant drawn favor the Bank Louisburg did not transfer 
any beneficial interest that bank, but the proceeds the warrant 
continued moneys belonging the district. The only fair in- 
ference that the object the transaction was take the district’s 
money from the hands the county treasurer and place sep- 
arate over which had This was unlawful 
act, and trust maleficio. The defendant charged with 
knowledge the terms the statute. Under such circumstances the 
relation debtor and was not and plaintiff had the 
right recover its the insolvent bank the commis- 
sioner. William Compton Co. al. Farmers’ Trust Co., 220 
Mo. App. 1081, 279 746; Farmers’ Trust Co. Burnes Nat. 
Bank (Mo. App.) 285 110. 

next contended that, even cases where public funds are 
held trust funds, before they can made preferred claim 
and collected such, the funds must traced some fund 
property. There substantial authority support this proposi- 
tion. But, the case bar, under the admitted facts, defendant 
bank the date closed had sufficient funds out which pay 
said claim full. have held defendant held the road district’s 
money trust. The authorities are abundant this state which hold 
that, where trustee commingles trust money with his own that 
distinguished, equity will follow the money and take out the 
amount due the cestui que trust. Harrison Smith, Mo. 210, 
Am. Rep. 571; Midland National Bank Brightwell, 148 Mo. 358, 
994, Am. St. Rep. 608; Bank Poplar Bluff Mills- 
paugh (Mo. App.) 275 579, cit. 582; Marshall Bank 
Steele, 215 Mo. App. 365, 253 15. 

therefore hold plaintiff was entitled preference, and the 
judgment the court should affirmed. ordered. 
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INDORSEMENT “FOR DEPOSIT ONLY” 
RESTRICTIVE INDORSEMENT 


First National Bank Sioux City, Iowa, John Morrell Co., Su- 
preme Court South Dakota, 221 Rep. 


The indorsement check the payee ‘‘for deposit 
restrictive indorsement and does not pass title the check 
the bank which depositd. 

this case the defendant company deposited number checks 
which was named payee the Sioux Falls National Bank 
indorsed follows: ‘‘Pay the order Sioux Falls National 
Bank for deposit The Sioux Falls National Bank sent the 
checks the plaintiff bank. Before the checks were collected the 
Sioux Falls National Bank failed and the defendant caused pay- 
ment the checks stopped the drawers. The defendant’s 
object was prevent the proceeds from coming the hands 
the failed bank and enable the defendant collect the checks 
their face value. The plaintiff bank brought suit against the de- 
fendant the theory that the defendant was in- 
dorser. was held that the indorsements the defendant, being 
restrictive, did not transfer title the checks and that, therefore, 
the defendant was not liable. 


Action the First National Bank Sioux City, against 
John Morrell Co. From judgment for defendant, and order 
denying new trial, plaintiff appeals. Affirmed. 

Bielski, Elliott Marker, Sioux Falls, and Shull, Stilwill, Shull 
Wadden, Sioux City, Iowa, for appellant. 

Boyee, Warren Fairbank, Sioux Falls, for respondent. 


BROWN, J.—Defendant conducts packing plant industry 
Sioux Falls and sells its products different parts the United 
States, receiving payment checks from its customers banks 
their respective deposited those checks Sioux Falls 
National Bank, indorsed follows: 


the order Sioux Falls National Bank, for deposit only. 
Morrell 


agreement with the bank defendant was credited conditionally 
its checking account with the amount the checks, but the bank 
was all times retain minimum balance $20,000, take care 


similar decisions see Banking Law Journal Digest (Third 
Edition) 271, 546. 
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what was known ‘‘the float,’’ being checks process collection, 
which might not paid. Between plaintiff and Sioux Falls National 
Bank, mutual accounts had been maintained for number years. 
the early part January, 1924, defendant deposited Sioux 
Falls National Bank checks, aggregating about $3,900, all bearing 
the indorsement hereinbefore quoted, receiving for such checks 
under the agreement already referred to. The Sioux Falls National 
Bank, January 8th, 9th and 10th, transmitted these checks plain- 
tiff Sioux City, indorsed: 


the order the First National Bank Sioux City, Iowa. 
Sioux Falls National Bank 98—1. Thomas Wadden, Vice-President 
and 


And each was transmitted letter reading: 


inclose herewith for collection and return items listed be- 
low’’—followed list the checks 


Plaintiff, with custom between and the Sioux 
Falls Bank, credited the latter conditionally with the amount the 
checks, and forwarded them for collection banks the localities 
which they were drawn. the morning January 11th the Sioux 
Falls Bank failed open, and was taken over the Comptroller 
the Currency for liquidation. 

The vice-president the John Morrell Co., who was also di- 
rector Sioux Falls National Bank, telegraphed the various makers 
the checks and had payment them stopped, and the makers the 
checks thereafter paid the accounts represented the checks direct 
defendant. The dishonored checks were returned plaintiff, and 
plaintiff brings this action, claiming that defendant liable 
indorser the checks. The action was tried the court without 
jury, and from judgment decision favor defendant, and 
order denying new trial, plaintiff appeals. 

Appellant contends that, because defendant received credit his 
account the Sioux Falls National Bank for the amount the checks, 
the relation debtor and creditor existed between defendant and the 
bank; that the bank became the owner the checks, and that, its 
indorsement them plaintiff, plaintiff became the owner the 
checks, with right recourse, the event their dishonor, against 
any prior indorser. But this contention entirely ignores the contract 
between defendant and the Sioux Falls bank, created the indorse- 
ment the checks. The indorsement ‘‘for deposit only’’ restric- 
tive indorsement (R. 1740), and clearly vests title the in- 
dorsee trust for the indorser. Such indorsement confers upon 
the indorsee the right transfer its rights indorsee, because the 
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indorsement authorized payment ‘‘to the order Sioux Falls National 
Bank’’; but the subsequent indorsee (in this case, plaintiff) acquires 
only the title the first indorsee under the restrictive indorsement 
(R. 1741), and, irrespective the directions contained the 
letters transmittal, plaintiff could only have the rights agent 
trustee for the defendant, clothed with authority collect the 
checks. Avery, 181 Mass. 106, 15, Am. St. 
Rep. 401. Appellant says that: 


frankly that the sole and only purpose stopping 
payment these checks was enable defendant reduce its balance 
the Sioux Falls bank when the same closed, and, collection 
the items through other channels, thus realize 100 cents the 
dollar, instead taking the proportion loss, any, which other 
depositors may sustain through failure the 


But this just what defendant had lawful right do. had 
right any time revoke the agency plaintiff for collection 
the checks, and avoid loss collecting through other channels the 
accounts due from the makers the checks. Had the checks been 
collected through the medium the banks, and the money had reached 
the Sioux Falls National, the relation debtor and creditor between 
the bank and defendant would then, and not until then, have arisen. 

The rights indorsee under restrictive indorsement are not 
those mentioned section 1770 the Code, but only those enumerated 
section 1741, among which not the right recover from the in- 
dorser dishonor the instrument. 

The judgment and order appealed from are affirmed. 


PREFERENCE DENIED WHERE TRUST FUNDS 
NOT TRACED INTO ASSETS BANK 


Holbrook Irrigation District First State Bank, Supreme Court 
Colorado, 268 Pac. Rep. 523 


irrigation district brought action against insolvent 
bank for the purpose obtaining decree that deposit standing 
the the district should paid the state bank com- 
missioner preferred claim upon the assets the bank. 
appeared that the secretary the district had collected moneys 
due the district and unlawfully deposited such moneys the 
bank instead remitting them the county treasurer. The plain- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 133. 
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tiff irrigation district alleged that the secretary was the cashier 
and active manager the bank the bank must deemed have 
accepted the funds with knowledge that they were unlawfully de- 
posited and that, therefore, such deposits must treated 
trust fund. was held that preference could not allowed 
the theory that the deposits constituted trust fund, for the reason 
that such deposits were not traced into the assets the bank 
the time the state bank commissioner took possession thereof. The 
plaintiff further argued that preference should allowed 
the theory that the deposit represented money due the sovereign 
and under the rule common law debts due the sovereign are 
entitled preference. was held that while the irrigation dis- 
was corporation was not branch subdivision 
the sovereignty and consequently preference could not al- 
lowed the theory that the deposit question was debt due 
the sovereign. 


Action the Holbrook Irrigation District against the First State 
Bank Cheraw and another. Judgment dismissal, and plaintiff 
brings error. Affirmed. 


Leo Kelly and Charles Rose, both Pueblo, for defendants 
error. 


WALKER, J.—This action was brought the plaintiff error 
against the defendants error for the purpose obtaining decree 
that deposit standing credit plaintiff error the 
State Bank Cheraw, the sum $5,412.34, should paid the 
state bank commissioner the plaintiff error preferred claim 
upon all the assets the bank. The bank suspended payment 
August 24, 1925, being then insolvent, and that date the state 
bank commissioner took possession its books, records, and assets 
for the purpose liquidating its affairs. the time the bank sus- 
pended, there appeared upon its books general checking account 
the name the ‘‘Holbrook Irrigation District, Strickler, 
The items upon this account extended from September 
15, 1919, August 1925. December 31, 1920, however, there 
was money the account. From that date until August 1925, 
deposits varying amounts appeared, with only two checks, the last 
which January 1923, the sum $1,578.57. the year 
1925, the deposits aggregated approximately $500; the year 1924, 
approximately $900; and the balance was scattered over the years 
1922 and 1923. The theory the complaint was that Strickler, 
the Holbrook irrigation district, had collected moneys 
due the district, and without the knowledge consent its officers, 
had unlawfully deposited those moneys the Cheraw bank, instead 
remitting them the county treasurer, who, under our statutes, 
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the lawful treasurer the irrigation district, and that, Strickler 
was the cashier and active manager the bank, the bank must 
deemed have such deposits with knowledge that they were 
unlawfully deposited with the bank, and therefore that such deposits 
must treated trust fund belonging the irrigation district. 
The complaint alleged, among other things, that: 


the date closed its doors the said bank was posses- 
sion cash and assets composed part said funds said irriga- 
tion district, having cash value largely excess the said sum 
deposit, the credit said irrigation district.’’ 


The answer denied this allegation and affirmatively averred that: 


part said deposit came into the hands the defendant 
Grant liquidator said bank.’’ 


The case was tried the court below upon agreed statement 
facts, supplemented certain evidence. The agreed statement 
facts shows the deposit above stated, and such statement facts 
was stipulated: 


the money credits represented said balance 
was mixed and commingled with the general funds said bank and 
was used the usual course business the 


was also stipulated that the date when the bank closed there 
were the following items: Cash items, $393.21; due from reserve 
banks, $3,138.35; cash, $912.62; Liberty bonds, $600. was also 
agreed that various dates which had been specifically mentioned 
the answer, including August 24, 1925, the cash value the assets 
the bank was excess the amount plaintiff’s 
tiff introduced evidence tending show the collection moneys 
the secretary, and the lack knowledge the directors the 
deposit the bank. Plaintiff also called the deputy state bank ex- 
aminer charge the bank, who testified that the assets the 
bank the time closed were the value about $40,000, not in- 
eluding the stockholders’ liability, and that such assets consisted 
money, promissory notes, one piece real estate, and banking house 
securities. This witness also testified the amounts cash, cash 
items, Liberty bonds, and credits with correspondent banks, August 
15, 1924, September 1924, June 1925, August 15, 1925, and 
August 25, 1925. identified the ledger account showing the de- 
posits hereinabove set forth. testified upon cross-examination 
that the books the bank did not show the source exact character 
the deposits. From his testimony also appeared that the 
$3,138.35 due from reserve banks when the Cheraw bank closed, $2,- 
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546.67 was directly traceable deposit the Holly Sugar Com- 
pany, August 15, 1925, and $410.04 was directly traceable 
draft upon one Libby and that none the balances cor- 
respondent banks the date the bank closed, arose out the trans- 
fer surplus funds the Cheraw bank. This witness was also 
ealled for direct examination the defendants. The trial court 
found the issues for the defendants and dismissed the complaint. 

The claim the plaintiff error preference, the full 
amount its deposit, urged upon two grounds: (1) That the dis- 
trict entitled the full amount its claim because the assets 
the insolvent bank are impressed with trust favor the district 
the amount the deposit; and (2) because the moneys due the 
district from the insolvent bank have preference moneys due the 
sovereign. 

decide, that under our statutes the secretary the district was under 
legal duty transmit the funds the district, collected him, 
the county treasurer, and that when violated that duty de- 
positing them bank which was and acting manager, 
such funds became, the hands the bank, trust funds equitably 
belonging the district. supporting this contention plaintiff 
error, see the following cases: Crawford County Com’rs Strawn 
(C. A.) 157 49, (N. 1100; First Nat. Bank 
Bunting, Idaho, 27, 929, and many annota- 
tion Maryland Casualty Co. Rainwater, R., page 
1342. 

Apparently the view plaintiff error that, having shown 
that the bank received trust funds, and that they were mingled 
the bank with its other funds and used the course its 
business, and that when suspended business was possessed as- 
sets having cash value excess the amount the trust fund, 
this was sufficient showing entitle the district have all the 
assets the bank impressed with trust favor the district, 
realized from the sale those assets. not find the 
brief plaintiff error any other theory advanced ground for 
reversing the judgment. shall therefore not consider any pos- 
sible claim which might have been made behalf the plaintiff 
error, under the presumption that trust funds are the last withdrawn 
from mingled fund, any part the cash, cash items, funds 
banks, which were hand when the state bank 
commissioner assumed possession the bank. may observe, how- 
ever, that obvious from the facts which have stated that 
least the with correspondent banks, the source such 
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funds was affirmatively shown other than the plaintiff’s deposit. 
all events, shall test the right reverse this judgment only 
upon the theory that has been advanced the plaintiff error. 
The ground upon which trust will impressed favor the 
owner trust fund, upon the insolvency the trustee, and 
against his general that the assets comprising the in- 
solvent estate the time comes into the hands receiver, as- 
signee, other representative the insolvent, include the trust fund, 
either its original form represented other funds prop- 
erty. fact form equitable property right, and not 
preference given account the nature the liability the 
trustee. This, think, the holding the following decisions: 
Commissioners, Colo. 122, 763; Holden Piper, 
Colo. App. 71, 34; Banks Bros. Rice, Colo. App. 217, 
515; Meldrum Henderson, Colo. App. 256, 148; Hop- 
kins Burr, Colo. 502, 670, Am. St. Rep. 238; Cotting 
Berry, Colo. 217, 114 641. follows that the owner the 
trust fund who seeks reclaim from the estate the insolvent 
has the burden proving, one the essential facts his case, 
that his money, other money property into which his money was 
transmuted, present the estate. Commissioners, 
supra; Schuyler Littlefield, 232 707, Ct. 466, Ed. 
806. the McClure Case was said that the facts necessary 
raise the trust ‘‘must proved with clearness and Un- 
der these rules, while the character and extent the evidence 
establish the presence the trust property the estate may vary 
with each case, indispensable requirement that the ultimate 
fact some manner proved. Plaintiff error appears con- 
tend that appears that the trust money, the time was re- 
ceived, was mixed with other funds the trustee, this dispenses 
with the necessity other proof that such funds are represented 
the estate finally constituted the time passes the as- 
signee insolvency. not think that the Colorado decisions 
relied upon plaintiff error sustain this contention. First 
Am. St. Rep. 257, the decision rested entirely upon the complaint 
which demurrer had been interposed. was alleged the com- 
plaint that case that the sum claimed trust remained 
the insolvent bank, and passed the defendant when took posses- 
sion it. The character evidence required sustain such allega- 
tion could not have been before the court. the second Hummel 
decision, Colo. App. 571, 72, the evidence introduced sup- 
port the complaint showed that the trust fund went into the posses- 
sion the banker few hours before his death, and this was re- 
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garded sufficient show that such sum was fact the estate 
which passed the administrator upon that day. The holding was 
construed Holden Piper, supra, page the report (37 
34), the same judge who wrote the opinion the Hummel 
(Appeals) Case. must admitted that Hall Beymer, Colo. 
App. 271, 125 561, lends countenance the contention plain- 
tiff error, appeared that case that the trust fund, which 
was the form draft, was used the insolvent bank apply 
its indebtedness correspondent bank. that case was in- 
tended hold that not necessary that the trust fund shall ap- 
pear the estate the time passes the assignee, must de- 
cline follow it, because variance with the other Colorado 
decisions, well with the overwhelming weight authority 
other jurisdictions. Banks Bros. Rice, supra, strongly relied 
upon plaintiff error. that case was stipulated that the 
trust fund was used, among other things, ‘‘in the purchase new 
goods and constituting part the stock upon which the 
trust was impressed. This was regarded the court sufficient, 
when aided the presumption stated the opinion that 
show that the trust fund was matter fact represented 
the property the hands the assignee. Holden Piper, supra, 
not substantially different its facts from the instant case. 
that case, here, was stipulated that the trust moneys were used 
the banker, whom the defendant was assignee, his general 
business, mingled him indiscriminately with his other funds, and 
treated personal assets the transaction his business and 
the payment his debts. These facts were held insufficient charge 
the insolvent estate with trust, the court saying: 


established that the property the insolvent remaining for 
distribution the proceeds the trust estate.’’ 


Tested the requirements which have stated, think the 
plaintiff error failed prove the essential fact, that the irrigation 
district deposit was found some form other the assets 
the Cheraw bank the time the state bank commissioner took 
posssession. Plaintiff error made attempt whatever trace 
such funds. There was evidence show what form they came 
into the bank. The evidence, have stated above, disclosed that 
the credit balances with correspondent banks came from source 
other than the deposit plaintiff error. claim made the 
actual cash, the plaintiff error, the ground that represents 
the remains the trust fund, and attempt was made show 
the relationship between the actual cash and the deposit. The other 
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assets the bank, being the main sources from which plaintiff seeks 
reclaim its money, were shown consist Liberty bonds, banking 
securities, notes, and one piece real estate. when how 
any one the assets was acquired, there evidence. not 
even shown that their acquisition the bank was subsequent the 
making plaintiff’s deposit. cannot therefore even presumed 
this state the record that these assets were purchased acquired 
the use the general fund with which plaintiff error’s money 
was mingled. wholly consistent with the stipulated facts and 
the evidence that money, after being mingled with what 
called the general funds the bank, went entirely pay debts 
expenses the checks other depositors. Upon these facts the court 
below would certainly not have been justified holding that the 
irrigation district had proven its right take any part the bank 
assets the exclusion its general creditors. seems clear 
ease failure sufficient proof one the essential facts the 
plaintiff’s case. hold otherwise would hold that proof merely 
the receipt the trust fund, the trustee, and that his estate 
the time his insolvency was equal value the trust fund, would 
entitle the cestui que trust preference over the general creditors. 
The law not so. addition the Colorado see, for 
exhaustive review the authorities upon this proposition, the note 
beginning page 1916C; and for statement the rule 

for the contention plaintiff error that entitled 
preference under the rule the common law, which gave priority 
the debts the sovereign, not find necessary pass upon 
the existence the limits that rule this state. While irriga- 
true sense branch subdivision the sovereignty. Its purposes 
are chiefly private, and for the benefit private landowners. See 
Interstate Co. Montezuma District, Colo. 219, 181 123. 
Colorado, Co. Riverview Drainage District, decided April 
1928, reported 266 501, this court held that drainage dis- 
(which like irrigation district has limited power taxa- 
tion) not subdivision the state mere agency created for 
governmental purposes, and that such district can sued without 
statute expressly authorizing such suit. United States Co. 
Ferson, Colo. 338, 241 728, this court, explaining the ground 
upon which the sovereign’s preference rested common law, quoted 
the following language from State Madison State Bank, Mont. 
342, 218 652: 


common-law rule has its foundation motives public 
policy, order that the state’s funds may not lost but may 
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available meet the expenses government and discharge the state’s 


Clearly, irrigation district, under our statutes, not within 
the reason this prerogative. 
The judgment affirmed. 


ADMINISTRATRIX REQUIRED SHOW 
VALUE EXTRAORDINARY 
SERVICES 


Pearce Smith, Court Appeals Georgia, 144 Rep. 


action administratrix recover extra compensa- 
tion for extraordinary services, the jury may not consider de- 
termining what services entitle her the payment extra com- 
pensation her efforts resisting opposition her appointment 
permanent administratrix, services connection with col- 
lecting rents from real estate belong the estate. And where the 
evidence fails show the value, extent, and nature the ex- 
traordinary services verdict favor the administratrix must 
set aside having been rendered under inadequate evidence. 


Action Smith, administratrix, against Pearce, ex- 
ecutor. Judgment for plaintiff, and defendant brings error. Reversed. 

Lawson Ware, Hawkinsville, for plaintiff error. 

Coates, Hawkinsville, for defendant error. 


JENKINS, J—Where administrator claims compensation for 
extraordinary services, the burden upon him show the nature, 
character, extent, and value such services. Clements Fletcher, 
161 Ga. (3b), 46, 47, 129 846. the instant case, which 
verdict was rendered favor administratrix jury the 
superior court appeal from the court ordinary, certain the 
extraordinary services enumerated the administratrix her testi- 
money, such her efforts resisting caveat her appointment 
permanent administratrix (Fields Case, Ga. 147 [2], 
899, Ann. Cas. 1913A, 1266), and services connection with collect- 
ing certain rents from real estate belonging the decedent (Hoyt 
Ware, 156 Ga. 98, 118 734), could not properly considered 


similar decisions see Banking Law Journal Digest (Third 
Edition) 383. 
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the jury the exercise its discretion, determining what serv- 
ices recounted her authorized the payment extra compensation. 
With respect the other extraordinary services mentioned, the evi- 
dence each ease altogether fails show the value, and some 
eases fails show their extent and nature, and, under the ruling 
the Clements Case, supra, the jury having had evidence which 
could form the basis for verdict the amount rendered, the verdict 
rendered under the inadequate evidence submitted must set 
aside, but without holding that the administratrix was without right 
compensation for extraordinary services the event that the 
nature, character, extent, and value such services should prop- 
erly established. 
Judgment reversed. 


INDORSER HELD BOUND AGENT’S ACT 
CHANGING DUE DATE TRADE 
ACCEPTANCE 


Maury Winlock Toledo Logging Co., Supreme Court 
Washington, 269 Pac. Rep. 815 


The defendant corporation indorsed certain trade acceptance 
and through its manager delivered Veness requesting 
him see could place it. The latter offered the plain- 
tiff, who refused purchase unless should made fall 
due prior August 1925. The original due date the 
ceptance was August 14th. Veness took the acceptance the ac- 
ceptor and persuaded the latter place thereon indorsement 
changing the date maturity July 28, 1925. When sued 
the acceptance the defendant contended that was released from 
liability thereon the indorsement changing the date ma- 
turity, which indorsement was made after the completion the 
trade and without the defendant’s authority. was 
held, however, that Veness was the agent the defendant for the 
purpose negotiating the trade acceptance; that was within 
his authority procure the indorsement the acceptor accelerat- 
ing the date maturity; and that the defendant was bound 
his act doing. The defendant further contended that was 
not liable because the plaintiff had failed plead prove that 
notice dishonor the was given the defendant. 
appeared, however, that the acceptance was presented the 
plaintiff the bank where was payable and that notary the 
bank executed formal certificate protest certifying that the 


For similar decisions see Banking Law Journal Digest (Third 
Edition) 54, 850. 


THE BANKING LAW JOURNAL 159 


acceptance was presented and not paid. further appeared that 
notice protest was mailed the defendant its post office ad- 
dress. was held that the evidence the sending the 
notice protest the defendant was sufficient support judg- 
ment favor the plaintiff. 


Action Maury against the Winlock Toledo Logging 
Railroad Company and another. Judgment for plaintiff, and defend- 
ant appeals. Affirmed. 

Chamberlain, Thomas, Kramer Powell, Portland, Ore., and 
Hayden, Langhorne Metzger, Tacoma, for appellant. 

Forney Ponder, Chehalis, for respondent. 


BEALS, J.—The defendant William Johnson Mill Company, 
corporation, hereinafter called the mill company, being indebted 
the defendant and appellant, Winlock Toledo Logging 
road Company, corporation, for logs theretofore purchased, and 
both parties desiring that some portion the indebtedness paid, 
prepared 60-day trade acceptance, bearing date June 15, 1925, for 
$5,000, which was, after was signed and indorsed appellant, 
Winlock Toledo Logging Railroad Company, through its man- 
ager, Shives, him delivered Veness, who was him- 
self engaged the lumber business and interested considerable 
extent the affairs both the corporations above referred to. 
Mr. Veness was stockholder corporation, which owned con- 
siderable portion the stock appellant corporation; Mr. 
Veness testified ‘‘practically owned’’ the appellant corporation, and 
was that extent interested its prosperity. what transpired 
the time the trade acceptance was signed appellant, Mr. Veness 
testified, referring the trade acceptance: 


drawer the Winlock Toledo Logging Railroad Company? 
Yes.”’ 


Mr. Shives testified concerning this phase the transaction: 


Did you give Mr. Veness any instructions what should 
about getting the money what should with the money 
got it? just said thought could get there, and 
would turned over for the logs; that all there was 


The instrument sued upon, turned over Mr. Veness Mr. 
Shives, read follows: 
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156. Winlock, Wash. Date, June 15, 1925. $5,000.00. 
August 14, 1925, Pay the order Winlock Toledo Logging 
Co., five thousand and no-100 dollars. Value received and charge 

Wm. Johnson Mill Co., Winlock, Wash.’’ 

arises out the purchase goods from the drawer. Upon the ac- 
ceptor hereof suspending payment, giving chattel mortgage, suffer- 
ing fire loss, disposing his business failing meet maturity 
any prior trade acceptance, this trade acceptance the option the 
holder, shall immediately become due and 


Across the face written: 


June 15, 1925. Payable State Bank Winlock. 
Wm. Johnson Mill Co. Clark Lewis, Treas.’’ 


Mr. Veness took this instrument plaintiff and asked him pur- 
for bank with which plaintiff was then associated. Plain- 
tiff refused purchase for the bank, but stated that himself 
had some available funds, and that, the trade acceptance was 
drawn fall due prior August 1925, would himself pur- 
chase it. Mr. Veness then took the trade acceptance the defendant 
mill and indorsements were added thereto follows: 


correct maturity date this acceptance July 28, 1925, 
instead Aug. shown its face. 
Johnson Mill Co., 
Lewis, Treas. 
Veness Lbr. Co., 


Mr. Veness then presented the trade acceptance plaintiff, who 
it; the proceeds being delivered defendant mill com- 
pany, which paid the money appellant its check, receiving 
therefor its account. The trade acceptance being unpaid, 
this action was instituted thereon, resulting judgment favor 
plaintiff, from which defendant Winlock Toledo Logging Rail- 
road Company appeals. 

Appellant urges that the judgment should reversed, first, be- 
cause contends that the acceleration the date maturity was 
indorsed the trade acceptance after completion thereof and without 
its authority, and constituted material variation the terms the 
instrument sufficient release appellant from liability thereon; and, 
second, because appellant was only secondarily liable upon the trade 
acceptance, and notice dishonor thereof was either pleaded 
proven the trial, found the court have been given. 
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may conceded that, Mr. Veness was not acting the agent 
appellant disposing the trade acceptance, that if, while 
representing the appellant, was mere messenger for the purpose 
carrying the trade acceptance some one who would purchase 
and carrying the money back appellant, the indorsement accelerat- 
ing the due date the trade acceptance, having been made without 
appellant’s knowledge, would release appellant from liability the 
instrument. careful reading the testimony convinces that 
Mr. Veness was the agent appellant for the purpose negotiating 
the trade acceptance, and that his authority extended far beyond that 
mere messenger. The whole transaction was manifestly for the 
sole benefit appellant. The mill company’s indebtedness was not 
all reduced thereby. simply changed creditors the extent 
$5,000; and does not appear that Mr. Veness had any personal in- 
corporation which owned considerable portion the stock 
appellant. While the testimony the under 
which the trade acceptance was delivered Mr. Veness not the 
clearest, are satisfied that the paper was delivered Mr. Veness 
under such and with such authority make him 
the agent appellant for the purpose discounting the same, and 
that appellant bound his act procuring the indorsement ac- 
celerating the date maturity. The note was delivered Mr. 
Veness appellant’s manager see ‘‘couldn’t place it.’’ 
Placing the acceptance was appellant’s advantage, and, order 
place it, was necessary advance the date maturity. Mr. 
Veness procured the consent the acceptor such advancement, 
and, having done this, accomplished his mission persuading re- 
spondent discount the paper, the proceeds which were received 
appellant. Whatever the nature the authority vested Mr. 
Veness appellant, are satisfied that was sufficient. Farmers’ 
Bank Kent County, Maryland, Butchers’ and 
Drovers’ Bank, 125, 133, Am. 678. 

the next place, appellant contends that, was only second- 
arily liable upon the trade acceptance, respondent cannot recover 
this action, neither pleaded nor proved that notice was given 
appellant the dishonor the acceptance reason its non- 
payment. The testimony shows that the instrument was presented 
respondent the State Bank Winlock, where was made payable 
according its terms, and that notary the bank executed 
formal certificate protest certifying the fact that the acceptance 
was presented and not paid. his the notary states that 
once mailed notices the protest the appellant, the mill 
company, and respondent. after the case was closed, 
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requested leave reopen the same and the notary witness 
his behalf, which the court allowed; the witness testifying that 
mailed notice the protest appellant its post office address. 
his complaint, respondent alleged the protest the acceptance, 
which allegation was specifically denied appellant. Appellant 
contends that, the complaint did not specifically allege that notice 
dishonor the acceptance nonpayment thereof had been given 
appellant, the testimony the notary the effect that had 
mailed appellant notice the protest the instrument was im- 
properly received. Appellant argues that technical protest not 
this case. Assuming that this true, and that respondent did 
more than the law required when formally protested the instru- 
ment before notary public, still under the allegations his com- 
plaint respondent was entitled prove what was done, and, our 
opinion, the testimony regard notice appellant sufficient 
support the judgment. 

Technically speaking, the word ‘‘protest’’ means only the formal 
declaration the fact nonpayment executed the notary 
but, the common acceptation the word, includes ‘‘all the steps 
acts accompanying the dishonor bill note necessary 
charge 622, 865. Many cases are cited 
support the text quoted from Corpus Juris, including the follow- 
ing: The Supreme Court Massachusetts, the case Demelman 
Brazier, 198 Mass. 458, 856, referring declaration 
where formal notice protest was needed hold the in- 
dorsers, which alleged that the note ‘‘was duly protested,’’ referred 
the use the word used its popular sense and 
including all the steps necessary charge indorser, citing the 

The judgment appealed from affirmed. 


SURETY COMPANY NOT LIABLE FOR LOSS 
THROUGH ROBBERY 


Montgomery County National Bank National Surety Co., United 
States District Court (Kansas), Fed. Rep. (2d) 455 


The defendant surety company issued fidelity bond which 
agreed indemnify the plaintiff bank against loss through the 
fraud, dishonesty, forgery, theft, embezzlement, wrongful ab- 


similar decisions see Banking Law Journal Digest (Thira 
Edition) 
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straction the president the bank. The bond provided that 
should terminate upon the death, suspension, dismissal, retire- 
ment the president from the service the bank. Several 
months after the president left the employment the bank, the 
bank was robbed and sought hold the defendant liable for the 
loss the ground that the ex-president was implicated the con- 
spiracy rob. was held that the defendant was not liable for 
the loss even though the conspiracy was entered into while the ex- 
president was still the employment the bank. 


Law. Action the Montgomery County National Bank 
against the National Surety Co. and another. motion strike al- 
legations plaintiff’s second amended petition. Motion granted. 

Bertenshaw Veeder, Independence, Kan., for plaintiff. 

Henry Jost, Kansas City, Mo., for defendant National 
Surety Co. 


J.—The defendant issued its fidelity bond one 
Geo. Robertson, the then president the plaintiff, which 
agreed ‘‘indemnify officers Montgomery County National Bank, 
Cherryvale, Kan. (employer), against the loss any money 
other personal property (including money other personal property, 
for which the employer responsible), through the fraud, dishonesty, 
forgery, theft, embezzlement, wrongful abstraction any employee 
named the schedule attached added thereto acceptance notice, 
the performance the duties any position anywhere the em- 
ployer’s service, alone connivance with others, while this bond 

The agreement further provided: ‘‘In the event the death 
any employee during the term this bond, the suspension, dis- 
missal, retirement any employee from the service the employer 
during said term, upon any employee entering into partnership re- 
lations with the employer, this bond shall thereupon terminate auto- 
matically such employee without any action the part the 
surety.’’ 

The second amended petition alleges that Robertson ceased 
president the bank, its employ, January 1926. There- 
fore, that date, the liability the defendant for any acts Robert- 
son thereafter terminated. This the plain language the contract; 
rules construction, authorities bearing upon construction 
this class contracts, are needed, for there room for construc- 
tion. Courts not make contracts; they enforce them. 

May 26, 1926, the bank was robbed, and alleged that Rob- 
ertson was the conspiracy rob. Suppose was; suppose 
robbed personally and unaided; why should the surety company re- 
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spond for loss that more than five months after its liability 
ceased 

The plaintiff answers: Because the scheme rob the bank was 
hatched while the bond was force. But that not the agreement. 
The agreement was idemnify against losses that occurred while the 
bond was the loss was through the dishonesty, 
fraud, theft the employee. But loss occurred. The bond 
does not indemnify against dishonest ideas plans; indemnifies 
against losses. Suppose dishonest man conceived the idea seeking 
employment bank, order that might steal. gets the em- 
ployment, bonded, and steals while the bond Could the 
surety company defend the ground that the loss was actually suf- 
fered when the idea was conceived? The question answers itself; yet 
here the plaintiff seeks fix the liability, not the date when the 
loss but the date when the idea was suggested. That 
not the plaintiff’s contract. 

The allegations with reference the losses suffered plaintiff 
May, 1926, will stricken. 


